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77 IS is the time of year when newspaper 
feature editors dust off the annual story 
of how Professor Einstein got hopelessly 
snarled up in his tax returns. The story 
may be apocryphal. The point is that even 
a mathematical wizard can have trouble 
with his taxes, if his training has been on other 
planes. There must be specialized training; 
although the Great Relativitist’s concept of 
curved space should be very helpful in run- 
ning down those tantalizing phrases in the 
Internal Revenue Code, “except as provided 
elsewhere.” 


Problems even as difficult as those of 
taxation can be solved by the proper educa- 
tional approach. And herein lies the chal- 
lenge to our universities and schools of 
business. 


“Taxation,” declared Mr. Justice McRey- 
nolds, “is an intensely practical matter.” 
(Farmers Loan & Trust Company v. Minne- 
sota, 280 U. S. 204.) The scientific applica- 


GUEST EDITORIAL 


Robert S. Holzman—Head of the Tax Depart- 
ment, Schenley Distillers Corporation, Instruc- 
tor in Taxation, College of the City of New 
York—turns the spotlight on TO-MORROW’S 
TAXMAN, whose training he considers an 
educational challenge to the taxmen of today. 





























tion of tax saving, and the proper avoidance 
of the trouble and expense of improper re 
turns, are as practical considerations as any 
businessman could want. Welding, ieat- 
packing, and cinemaphotography are taught 
in colleges; why is taxation so gencrally 
ignored? 














Many colleges and schools of business d 
teach taxation. Yet even in such institu- 
tions, the field is Federal taxation almost 
exclusively. There are many other taxes 
which should be known to more than the 
professional. Even a minor tax can become 
dangerous if it is overlooked through ignor- 
ance; the writer recently saw a 1795 volume 
of excise tax laws, prefaced by the inevitable 
classicism of that period: “Nemo me impune 
laecessit”—“no one violates me with impunity.” 
That eighteenth century author was being 
more realistic than pedantic. 


The science of taxation embraces 
than the knowledge of what goes on line 23 
or Schedule C. A college or business scliool 
should start out with the philosophy of taxa- 
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tion. The second step should be a study ot 
what is required: the law and the regula: 
tions. Familiarity with the requirements 


will save many taxpayer-defendants {ron 
that plaintive cry, “I never knew there was 
a tax on that!” Next consideration shculd 
be given to where to go for informat on 
the Code, rulings, decisions, committee re- 
ports for enlightenment on Congressi nal 
intent. Practical knowledge should be 
taught of the working tools of the pro es 
sion: tax reporters and services, books on 
special phases of the subject, tax periodi al 
and law reviews. Next a study should be 
made of the information that has to b: 
assembled, so that, when the time arr 

for the actual preparation of the returns 4: 
much of the information as possible may 
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ARE WE TAXING TAX-EXEM 


By Robert H. Montgomery, LL.D, C.P.A. 


Author of Montgomery’s Federal Taxes on Corporations and 










UMBTITUTIONS? 


s andfn Estates, Trusts and Gifts 





“k * * my purpose is to raise 
the issue of clarification of the law.” 





TIXHE NEEDS of many privately sup- 

ported institutions, such as hospitals, are 
increasing to such an extent that any loss 
of revenue is more serious now than at any 
previous time. 



















Recently my attention was called to a 
demand for federal estate tax on a $100,000 
bequest to a tax-exempt institution. The 
wn amt tax was demanded because the bequest was 
subject to the life interest of the decedent’s 
sister in the income, with a provision that 
the principal could be invaded if necessary. 
It is one of the usual cases where there is 
no reasonable ground to expect invasion. 
Nevertheless, the weight of the court deci- 
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sions at this time supports the demand. I 
suggested that the tax be paid and a claim 
for refund be filed just before the expiration 
of the statutory period, and be kept alive— 
until the question was more definitely settled. 
My point is that the framers of the law 
certainly tried to make it clear that such 
bequests must not be taxed. If the courts 
do not find this intention clearly enough 
expressed in the law, is it not the duty of 
the lawyers who are looked to for guidance 
and support to propose an amendment to 
the law which will protect the government 
and yet yield to tax-exempt institutions 100 
per cent of the funds to which they are 
entitled? 


I mention 100 per cent because I feel that 
the cases are too full of long, drawn-out 
arguments which are wholly unnecessary 
since they are based on a fallacy. This 
fallacy is that the taxes are an “all or none” 


subject. That may be the prevailing concep- 
tion of the law. If it is, I think it is erro- 
neous. 


The Treasury’s Take 


In the case of the $100,000 bequest, the 
realistic picture is that if there is no inva- 
sion, the entire bequest goes to a so-called 
tax-exempt institution. But look at the pay- 
off! The institution does not get $100,000 
(nor did the old lady get the income from 
$100,000). There has been lopped off by 
the United States Treasury $10,000, more 
or less, whereas the law seems to protect 
the so-called tax-exempt institution against 
tax. I know the answer, but it does not 
hold water. The possibility of invasion is 
only a possibility, and if it has not happened, 
the Treasury has $10,000 to which it is not 
entitled, and I am not at all sure that it is 
uncollectible from the Treasury. Probably 
no one has tried because timely refund claims 
have not been made. 


Justice Rutledge’s Opinion 


In view of the opinion of Justice Rutledge 
in Merchants National Bank of Boston v. 
Commissioner, 320 U. S. 256 (November 15, 
1943), it is not likely that the lower courts 
will resist continued and perhaps accelerated 
attempts to tax where no tax is justly due. 
Justice Rutledge found it necessary to con- 
sider “elements of speculation too large to 
be overcome” although he did find that “the 
widow’s previous mode of life was modest 
and her own resources substantial.” In 
other words, we can feel, even if we cannot 
see, forbidding elements, but we must not 
‘match them in any realistic way against the 
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cold facts presented and not denied regard 
ing what was actually happening day by 
day. The dissenters, Justices Douglas anj 
Jackson, had no such difficulty and said: 


“ 








But the frugality and conservatism 
of this New England corporate trustee, the 
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habits and temperament of this sixty-seveniip 






year old lady, her scale of living, the nature 
of the investments—these facts might well 
make certain what on the face of the will 
might appear quite uncertain.” 








Arithmetic to the Rescue 





There is simply no logic in the long, 
drawn-out estimates of how much longer 
cld people will live. 
to assume that very old people who are 
settled in life will commence careers of 
riotous living the minute the decedent passes 
away. Here is where I would like to sub- 
stitute arithmetic for vital statistics an 
human frailties. I understand arithmetic. | 
have read hundreds of cases involving pos 
sibilities of invasion, and I think I see a 
serious weakness in the honest attempt to 
arrive at an equitable “all or none” result, 
This is the fallacy. The Treasury should 
get a tax on the part, if any, invaded, and 
the institution should become in fact a tax- 
exempt institution and receive tax free all 
of the bequest if there has been no invasion, 
and the depleted bequest if there has been. 





























The protection of the Treasury is simple. 
It can’t lose. Wherever there is a real 
doubt, the Treasury can collect the tax, or 
accept a bond, and await the issue. Any 
argument that it may take many years to 
determine how the 100 per cent shall be 
divided falls of its own weight. In a great 
many cases old people are involved who sim- 
ply cannot live very long. When longer 
periods are probable, it is up to the institu- 
tion to protect itself by keeping refund 
claims alive. 


Any system which will guarantee exact 
justice to the Treasury and to tax-exempt 
institutions is worth while from a moral 
point of view. And if it saves the reading 
of hundreds more involved cases, it is worth 
while for several other reasons, not to men- 
tion the relief it should be to the Supreme 
Court to hear that such cases hereafter will 
trouble them no more. 


Sharing in a Residuary Estate 


Another loss arises when a charitable or- 
ganization shares in a residuary estate. One 
would think that the intention of the law 
requires the same sort of treatment as when 








And it is rather silly 













































regardamhe entire residuary estate goes to charity, overruled by the Circuit and Supreme Courts. 
day bygm which case there is no tax. I purposely avoid the discussion of decided 
rlas and Assume a $100,000 residuary estate one- @S€S in this article because my sole purpose 
said: alf of which goes to charity and one-half #5 to raise the issue of clarification of the 


rvatisnflo individuals. Why can’t the charity get law. It must need clarification or there 
tee NEMO tax free ond be Gene wh a? I would not continue to be a continuous flow 
» theov, of litigation. 


‘y-sevengmnderstand that the complicating factor is 
> naturefghat of deduction. If that is the sole diffi- As far as I know the Treasury takes no 
‘ht wellagulty, why not amend the law and pay to stand favoring the invasion of charitable 
the willm-aesar what belongs to Caesar? That doc- bequests. It merely asks for a strict con- 
rine has been considered to be fair for struction of the law as it reads. If Con- 
huite a long time. Why pay more? 


gress has passed a defective law, there is 
, . only one cure, and we can hardly expect 
larification of the Law the Treasury to initiate the legislation which 
The problem cannot be simple or settled Will lead to the cure. If my point is well 
since we still have lower courts deciding taken, it is up to friends of so-called tax- 
shat I call the fair way. In avery recent exempt institutions to bring about a clarifi- 
ase a District Court so decided and was cation of the law. [The End] 
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_— HOSPITAL A “hospital” is a charitable institution; a “private hospital” 
a rea 


tox a DEFINED is a profit-making reenan This distinction, setae 
. Any made by the Orphans’ Court of Philadelphia County, was 
ears to recently upheld by the Tax Court in Estate of Blanche B. Gilbert y. Commissioner 
hall be (4 TC —, No. 121, March 21, 1945; CCH Dec. 14,454). The decedent’s will pro- 
Tit vided that a part of her legacy be spent for iron lungs to be given to “hospitals 
longer that need them.” The executor of the estate purchased respirators for hospitals 
institu- operated exclusively for charitable, scientific and educational purposes, but the 
refund Commissioner of Internal Revenue maintained that the bequest could not be 

deducted as one to charity because the iron lungs might be given, within the 
> exact terms of the will, to either charitable or profit-making institutions. The Tax 
exempt Court, however, construed the will “as meaning only public hospitals which are 
moral ee 
ndial not operated for private profit,” and quoted the Orphans’ Court to the effect that 
worth “the word ‘hospitals’ ordinarily connotes a charitable institution, and in common 
Oo men- parlance is usually so regarded, for when people mean to refer to a hospital, 


ie carried on for private profit, the same is usually termed ‘a private hospital.’ ” 
fer will 
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State and Local Taxation 


of Federal Property 


By ROY G. BLAKEY 





Mr. Blakey, professor of finance at the University of Minnesota, has had wide 

experience as consultant on tax matters in state and federal governments, and 

recently the Civil Aeronautics Board invited him to Washington to become a 

member of its Tax Advisory Committee. This article is based on a paper deliv- 

ered at Nashville, Tennessee, before a joint session of the Southern Institute of 
Local Government and the Tennessee Law Institute. 


JHE 
alwa 
n whic 


aviga 
project 


ncreas 











YHE NATIONAL GOVERNMENT has 

always held vast stretches of public land 
n which no state or local taxes have been 
ssessed. Most of this land is covered with 
orests or used for grazing and occupied by 
w settlers, if any. It has never needed 
xpensive state and local services. Hence, 
he lack of local revenue from such prop- 
rty has not generally been a serious prob- 
em between most of the states and the 
ederal government. 


Two developments have changed this sit- 
hation in the last ten or twelve years. First 
were New Deal plans and measures for com- 
batting the depression which involved ex- 
pansion of federal property holdings. Many 
bovernmental agencies were created or ex- 
anded, some to carry on business; others 
or construction or lending money for con- 
truction; others for creation of vast power, 
avigation, flood control, and _ irrigation 
projects. 


The second factor was the war, which 
ncreased federal acquisitions even more than 
lid the depression projects. Furthermore, 
any of the war acquisitions were very dif- 
erent types of property from most of those 
previously owned; for example, valuable 
irban sites, huge buildings, and costly fac- 
ories filled with valuable machinery and 
yroducts. Even in less populated regions, 
xpansion of camp sites meant fewer acres 
yn state and local assessment rolls. Neither 
he states nor the local units can impose 
taxes on federal property, unless authorized 
to do so by Congress. 


The limitations on the taxing power of 
tates and of the national government result 
rom the implications as well as the ex- 
yressed provisions of the United States 


Constitution. They are due to the federal 
structure of our government, the doctrines 
of state rights and of the sovereignty of the 
states and the federal government. 


‘These principles were established largely by 
the influence of Chief Justice Marshall, whose 
decision in McCuloch v. Maryland (4 Wheaton 
316, 1819) is well known. The recent reversal 
of trend, largely directed to providing that tax 
exemption of income from government securities 
should be abolished, is set forth by the Depart- 
Ment of Justice in a seven-volume brief issued 
in 1938, and by J. R. Wenchel, the Chief Counsel 
for the Bureau of Internal Revenue, in 1938. For 
a brief statement of the latter’s views, see his 
article in TAXES—The Tax Magazine, Vol. 16, 
P. 655 (November, 1938) and his testimony 
before the Committee on Ways and Means on 
Tax-Exempt Salaries, January 26, 1939. The 
view of the Department of Justice is also sum- 
Marized in these hearings. The Joint Committee 
on internal Revenue Taxation also issued a re- 
port in 1939 entitled ‘‘Power of Congress to 


State and Local Taxation of Federal Property 


The resulting reciprocal immunity from 
taxation of government agents and instru- 
mentalities by federal and state governments, 
long a principle in American law,’ has been 
recently subjected to reconsideration and 
modification and even to challenge in some 
cases. One writer has described the change 
as follows: 


“The proposition that neither the national 
nor the state government may tax each 
other’s instrumentalities and employees grew, 
in the course of litigation, into a confusing 
body of legal principles. Rules were an- 
nounced in terms of sweeping absolutes, 
only to suffer corrosion of limitation, dis- 
tinction, exception, and occasional over- 
ruling.” ? 


Although limitations on taxation of its 
agencies have been relaxed by the federal 
government,® the prohibition of state taxa- 
tion of federal property still holds, unless 
waived by Congress, as stated above. The 
extent and importance of this limitation was 
not commonly known until the publication 
of data in 1939 by a special committee desig- 
nated by the President.‘ 


Congress has provided for payments in 
lieu of taxes to states and local governments 
in many cases; in others it has granted per- 
mission to tax the property. Each situation 
has demanded special legislation so that no 
settled policy has been established. 


We shall take up briefly the following 
matters bearing on the problem: (1) the 
amount and character of federal real estate, 
and the tax questions raised thereby; (2) 
recent problems resulting from:-New Deal 
projects and the war; (3) the establishment 
of the Federal Real Estate Board, its as- 
sumptions, principles, and recommendations; 
(4) the Groves-Gulick-Newcomer Report; 
(5) an evaluation of the various plans, in- 
cluding a statement of the attendant difficulties. 


Tax Interest from State and Local Securities.’’ 


2 David Fellman, ‘‘Intergovernmental Taxation 
Today,’’ Annals of the American Academy of 
Political and Social Science 207 (January, 1940), 
p. 27; quoted in Payments in Lieu of Taxes, 
Illinois Legislative Council Publication No. 51 
(September, 1942), p. 2. 


3 Notably by permitting state taxation of fed- 
eral employees and cost-plus contractors, and 
collection of gasoline and other sales taxes in 
federal territory such as in national parks and in 
many army post exchanges. These new develop- 
ments are summarized in Roy G. Blakey’s and 
Gladys C. Blakey’s Sales Taxes and Other Ea- 
cises, Public Administration Service, (Chicago, 
1945), Chap. 7 (in press). . 


*H. Doc. 111 (76th Congress, First Session, 
1939). d 
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TABLE 1 he Cha 
LAND IN FEDERAL OWNERSHIP, by State and Administering Agency ederal | 
(1943-1944).* (In Thousands of Acres.) 


[Figures for less than 1000 acres have been omitted.} cisely 
en 





Percentagg 
Dept. of Dept. of War and Total of State 
Interior Agric. Navy Other Acreage Area 
Alabama 29 685 212 1188 
Arizona 37235 11527 4588 53363 
Arkansas 245 2367 232 2850 
California 25346 19431 1685 46484 


Colorado 10735 14337 418 25493 
Connecticut 12 1 15 


Delaware 14 5 3 22 
Florida 171 1375 782 2341 
Georgia 389 871 489 1768 
Idaho 13458 20189 81 33730 
Illinois 7 228 115 358 
Indiana 100 193 298 
Iowa 25 7 29 62 
Kansas 40 102 143 289 
Kentucky 101 469 254 907 
Louisiana 230 587 226 1046 
Maine 70 15 140 
Maryland 57 42 133 
Massachusetts 2 22 26 
Michigan : 2256 36 2555 
Minnesota 2570 3626 
Mississippi 1143 1449 
Missouri 1271 1457 
Montana 18380 32966 
Nebraska 357 717 
Nevada 5275: 5055 61378 
New Hampshire 664 669 
New Jersey 66 
New Mexico 9628 34211 
New York 39 187 
North Carolina 1079 1728 
North Dakota 1100 2477 
Ohio 114 187 
Oklahoma 276 3441 
Oregon 14531 170 32781 
Pennsylvania 36 490 588 
‘Rhode Island 12 7 20 
South Carolina 85 633 170 890 
South Dakota 6528 1972 320 8821 
Tennessee 273 648 121 1591 
Texas 765 831 784 2409 
Utah 28230 7868 1789 37898 
Vermont 169 7 176 
Virginia 269 1445 433 2158 
Washington 5138 9532 352 15034 
West Virginia 919 17 944 
Wisconsin 554 1477 50 2086 
Wyoming 22933 9101 17 32056 
Dist. of Columbia 7 9 
United States 267713 165980 20681 1273 455183 
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e.. From H. Rept. 1884, pp. 4-10. (78th Cong., do not always total exactly correctly because of 
2nd Sess.) Apparently Indian lands are included rounding off the figures. 
—trust allotted and tribal lands. The columns 
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he Character and Amount of 
ederal Real Estate 


Property owned by the national govern- 
ent and its agencies has been classified by 


Ae Federal Estate Board in the following 


ght categories:° 


1. Real estate used for the general admin- 
tration of government and for services to 
te local public, such as office buildings, 
urthouses, custom houses, mints, post 
fices, experimental stations, and the like. 


2, Real estate used for the care of wards 
{the government, such as quarantine sta- 
ons, narcotic farms, immigration stations, 
elormatories, hospitals, cemeteries, and the 
ke. 

3. Real estate used for 
ational defense. 


4. Real estate used for 
he development and pro- 
ection of commerce. 


5. Real estate used for 
bnd utilization and con- 
ervation projects. 

6. Real estate used for 
elfare programs, includ- 
g rural resettlement proj- 
cts, housing projects, and 
ndian lands. 


tors; 


7. Conservation and utilization of water 
ources, including property used mainly for 
ower development and river control, such 
s dams, power plants, reservoirs, and im- 
rovements for navigation. 


8. Surplus property no longer needed by 
le government. 


These various kinds of property are under 
lhe administration of several agencies. As 
omputed from the accompanying table, the 
Department of Interior has charge of 59% 
bi the land, of which about half is managed 
by the grazing division of this department, 
rhereas the remainder is almost evenly 
ivided between the Division of Indian 
\ffairs and the General Land Office. The 
Department of Agriculture is responsible for 
6%, almost all of which is under the Forest 
ervice for forest conservation. These two 
epartments, therefore, control about 95% 
i all the land area. The War Department 
omes third, and the Navy controls a very 
mall fraction of 1%. The War and Navy 
Departments together control 4.5% and the 
emainder (one-half of 1%) is distributed 


5H. Doc. 216 (78th Congress, First Session, 
942), pp. 2, 3. 
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The author gratefully acknowl- 
edges that valuable aid in the 
preparation of this paper was re- 
ceived from Gladys C. Blakey, 
Federation of Tax Administra- 
I. M. Labovitz, 
States Bureau of the Budget; 
Hershal L. Macon, TVA; and 
the Graduate School of the Uni- 

versity of Minnesota. 


among the Departments of Justice, Commerce, 
Labor, Treasury, Post Office, State, and 
about 20 independent offices.® 


The total extent of these holdings is enor- 
mous, over 455 million acres,’ representing 
24% of the total area of the United States 
in 1944. The fair market value of the hold- 
ings in 1937, about 400 million acres, was 
estimated as $4.6 billion, using $1.25 an acre 
for the public domain. The assessed valua- 
tion of this property was estimated in 1937 
at almost 3% of the total for the country 
as a whole. Over 90% of this land, the 
“public domain,” has always been the prop- 
erty of the United States, and hence the 
states have never included it in their tax 
bases. It is located in the 
far West and most of it is 
virtually uninhabited. Thus 
at present 87% of all Ne- 
vada is owned by the 
national government or held 
in trust for the Indians, 
as well as 73% of Arizona 
and 72% of Utah. The 
variation in importance to 
the states is great. In 
Iowa the federal holdings 
are .1%; in New York, 
5%; in Wisconsin, 6%; in 
Washington, 35%. It can readily be seen, 
however, that the value of most of this land 
is so low that too much stress can be placed 
on these area percentages from the point 
of view of tax problems. Distribution of the 


land by state and jurisdiction is shown in 
Table 1. 


United 


That only a few have been very much 
concerned about this national ownership is 
indicated by several facts. A few states 
have constitutional prohibitions against tax- 
ing federal land. Chester B. Pond, Director 
of Research in the New York State Depart- 
ment of Taxation and Finance,-has pointed 
out that only ten states have endeavored to 
analyze the value of tax-exempt property 
so as to show separately the value of federal 
land, and only six secured adequate data.’ 
The District of Columbia, on the contrary, 


6In 1937 the percentages were as follows: 
Interior, 58.5; Agriculture, 40.5; War, 66; others, 
3.4. House Doc. 111 (76th Congress, First Ses- 
sion), App. D. 

7 More than the total area of 21 eastern states, 
though most of the acreage is in the westerm 
states; see Table 1. 

8 An up-to-date valuation of the larger present 
holdings is not available. 

®Chester B. Pond, ‘‘Value and Importance of 
Exempt Real Estate,’”’ TAXES—The Tax Maga- 
zine, Vol. 18, p. 416 (July, 1940). 
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has always been tax conscious and has rec- 
ognized the fact that federal real estate rep- 
resents an important part of its exempt 
assessments. The states of Georgia and 
Alabama enacted legislation in 1939 to apply 
the ad valorem tax to all federal property 
and agencies, although these laws were never 
enforced. New Jersey passed a similar law 
in 1943. California has only recently re- 
moved from its constitution the prohibition 
against state taxation of federal property.” 


Changes Since 1933 


Since the beginning of the administration 
of Franklin D. Roosevelt, federal acquisi- 
tions have assumed a different character and 
have created new and difficult tax problems. 
New Deal projects were designed to a large 
extent to stimulate employment, and hence 
were often located in cities. 


One type of project, new housing for slum 
clearance, necessitated tearing down old 
structures. Under PWA, local units could 
not tax these developments but could make 
a charge for such services as fire and police 
protection, street maintenance, and schools. 
This was unsatisfactory as new dwelling 
units were substituted for structures that 
had been on the tax rolls, even if they were 
frequently tax delinquent. 


In 1937, the Federal Housing Act estab- 
lished the United States Housing Authority 
which succeeded to some of the PWA 
powers, but was restricted to lending to 
state agencies; it could not do the construct- 
ing. This legislation made provision for 
payments in lieu of taxes to local units. 
In addition to the slum clearance projects 
mentioned above, housing was also under- 
taken on a large scale in resettlement and 
rehabilitation developments. 


A second type of New Deal land acquisi- 
tion was for irrigation, flood control, power 
development, navigation, etc., as exemplified 
by Boulder Dam, Grand Coulee, Bonne- 
ville, and the TVA projects. Legislation 
authorizing each project defined the pay- 
ment in lieu of taxes. For example, Boulder 
Dam was directed to pay an annual sum 
from net revenues to Arizona and Nevada. 


The Tennessee Valley Authority 


Much has been written of the state and 
local problems created by the TVA. This 
project, on the one hand, took many acres 
of farm land from the states of Alabama 


This amendment is analyzed in The Tax 
Digest, April, 1944, It was approved by the voters 
in May. 


394 


and Tennessee but, on the other, it create/ 
a revenue-producing property, saved count 
less dollars by its flood-control program 
and conferred untold intangible blessings oy 
the whole valley. 


In brief, the in-lieu payment provisions 
as first enacted (Section 13 of the Act of 
1933) authorized a payment of 5% of the 
gross revenue from power generated within 
the borders of the two states, Alabama ani 
Tennessee. The Board of Directors was 
authorized to change this percentage but 
not oftener than once in five years. There 
was no change until 1940. During these 
seven years, Alabama received $677,608 and 
Tennessee, $361,504—of which one quarter 
was paid in 1939 and one half in 1940. The 
law was then amended to raise the rate to 
10% in 1941, then reduce it by 1% each year 
for two years, then % of 1% a year until 
the original 5% is reached in 1949. Further. 
more, the amendment guaranteed to each 
state a minimum payment equal to the 
former state and local property taxes on 
power property purchased and operated by 
the TVA. Payments in lieu of taxes are 
also made by the municipally-owned dis- 
tribution systems which purchase power 
from the TVA.” 


The original TVA Act became unsatis‘ 
factory chiefly because it offered no direct 
relief to the counties affected by the TVA 
utility property purchases and because pay 
ments were restricted to Alabama and Ten 
nessee, whereas TVA power property and 
operations were being extended into fou 
additional states. Payments by the TV 
to Alabama and Tennessee had been re 
tained in the state treasuries without plan 
for distribution to local units. The situa 
tion became serious, particularly in Ten 
nessee, when the properties of the $78,000,001 
Tennessee Electric Power Company were 
purchased by the TVA and the municipal 
and cooperatively-owned distribution sys 
tems. Asa result of tax exemption to powe 
property purchased by TVA, 10 countie 


11 At the end of the fiscal year 1944 there wer¢ 
84 municipalities and 45 cooperatives distributing 
TVA power. The cooperatives are tax exemp 
in Georgia, Mississippi, and North Carolina bu 
pay property taxes in Alabama, Kentucky an 
Tennessee. The municipal systems are tax & 
empt in each state; however, in accordance wit! 
their contracts with the TVA, they made pay 
ments in lieu of property taxes to the owninj 
municipalities. Kentucky legislation requiré 
that the property tax equivalents be paid to bo’ 
state and local taxing jurisdictions. Unde 
special acts of the Tennessee Legislature 
municipal systems of Chattanooga, Nashvillé 
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“* Bilinois, 


iin Tennessee stood to lose in excess of 20 
per cent of their property tax revenues and 
4 large number of counties were threatened 
with smaller losses. Congress was then 
besieged to remedy the difficulties. By the 
Norris-Sparkman Amendment of 1940, pro- 
‘Hyision was made for direct payments to 
ounties, and to other states, notably Mis- 
kissippi, Georgia, North Carolina, and Ken- 
‘Hiucky, which suffered losses by the expansion 
‘oi the TVA program.” 


War Problems 


Many of the projects originated to com- 
at the depression were continued, expanded, 
or converted into war uses. Therefore, un- 
solved problems were accentuated and in 
‘Imany cases became serious. Army camp 


‘Ksites, air fields, maneuver grounds, training 


stations, and hospitals demanded great ex- 
tension of federal holdings. Need for workers’ 
homes, prison camps, relocation settlements, 
etc. caused an expansion of federal owner- 
[ship and building, much of which was in 
“Burban areas, 


Of the 14,884,000 acres acquired in these 


_ §289,253,000, slightly less than one third of 
‘Tthe cost of the total. This represents a five- 
fold increase in the period.“ The difference 
in kind of property acquired is illustrated 
Yiby the Department’s purchase of twelve 
hotels, represented by such valuable hold- 
Bings as the Stevens in Chicago, the Miami 
Biltmore at Miami Beach, and the Green- 
brier at White Sulphur Springs. The Navy 
has purchased two hotels; the Federal 
Public Housing Agency, one. A few of 
hese properties, including the Stevens Hotel, 
have been sold; most of the others have 
been converted into hospitals. 


Largest costs for building sites acquired 
in the past few years are divided among 
Massachusetts, Florida, and the 
District of Columbia. Federal acquisitions 
in these states mean that property is re- 


ergmoved from the tax rolls unless some pro- 


vision is made. This is a very different and 
more serious problem than that of the West 
as it often involves municipalities as well 
As states. Furthermore the Army and Navy 


2 The question of control over these payments 
ably discussed by Alexander T. Edleman, 
e@ The TVA and Inter-Governmental Relations,”’ 
e American Political Science Review, (June, 
eM1943) pp. 455-469. 

BS. Doc. 130 (78th Congress, ist Session). 
‘@igures of cost are given as $397,375,521 on p. 25 
mand $289,253,177 on p. 26. These figures do not 
include acreage or cost of 6090 ‘‘parcels’’ of land. 
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do not pay taxes. Many local units of gov- 
ernment have been damaged financially and 
greatly inconvenienced during war days and 
they are rightly concerned. 


It should be pointed out in this connec- 
tion that the Defense Plant Corporation and 
other: subsidiaries of the RFC pay taxes or 
an equivalent. This is by Congressional 
authorization. Similarly, property held by 
the federal home loan agencies is taxed as 
any other real estate and the same is true 
of the following corporations: Federal De- 
posit Insurance Corporation, Federal Farm 
Mortgage Corporation, Central Bank for 
Cooperatives, the Regional Agricultural 


Credit Corporation, and the Federal Inter- 
mediate Credit Banks. 


Examples from Various States 


In many of the industrial areas the influx 
of war workers has added greatly to the cost 
of local governments, so that’as tax bases 
are reduced, expenditures are increased. 
Other types of extra burden have been com- 
mon also. 


A few examples of problems may be cited 
from the experiences of a few states as re- 
ported to the House of Representatives 
Committee on Public Lands. More than 
half of the land in Oregon is owned by the 
national government, or held in trust for 
the Indians, and recent acquisitions have 
been extensive.“ For artillery ranges and 
infantry maneuver grounds one county has 
suffered a tax loss of $7,400. When the gov- 
ernment took over about ninety per cent 
of a school district which had debt “and 
left not only not the district but the debt”, the 
remaining portion had to bear the whole 
debt load. Even before the war, the gov- 
ernment owned over one fourth of the county 
in which Portland is located. The ship- 
building program of the Maritime Commis- 
sion has required important tracts of land, 
some of which were among the highest 
valued land in the city. The tax loss on the 
property taken for an air base amounts to 
over $600,000 a year for all tax units in the 
county. Except in Portland, however, the 
cities of Oregon have not been greatly hurt 
by federal acquisitions. 


Pennsylvania’s problem is that of heavy 
industrial areas where large tracts were 
taken, and in addition, difficulties have arisen 
over the amount of compensation due the 
state for a number of miles of road which 


14 About nine-tenths of the federal real estate 


in Oregon is and always has been in the public 
domain. 
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had been constructed at great expense, and 
taken by the federal government.” 


A study made recently of the situation in 
Massachusetts indicates that the tax loss in 
that state is not significant. A total of 
about $200,000 is widely distributed so that 
no single town or city has been seriously 
affected. This loss related only to prop- 
erty for other than housing projects. 
Although federal property holdings in Massa- 
chusetts have increased about $124,000,000 
in five years, the taxable value removed was 
much less, approximately $55,000,000. Dur- 
ing this period, taxable values shrank 
$374,000,000, “which dwarfs the loss due to 
tax exemption of property acquired by the 
federal government.” * 


This report concludes, however: 


“One major caution: That is in respect 
to these properties with peace-time income 
producing capacity as distinct from the 
purely military establishments. They should 
certainly revert from tax exempt to tax 
paying status through reversion to private 
ownership at the earliest possible date.” 


Housing Projects 


During the 1930’s, municipalities were 
generally dissatisfied with the federal gov- 
ernment’s uncertain policy of payments in 


lieu of taxes for slum clearance housing 
projects, that is, payments based on cost of 


service.” In most cases, the rents on these 
developments are based on income of the 
tenants. As these incomes and the rental 
receipts of local housing authorities rose 
during the last few years, the federal sub- 
sidy to cover their deficits declined. Ac- 
cordingly, the local subsidy, customarily in 
the form of tax exemption, constituted a 
larger fraction of the total subsidy than was 
originally contemplated. 


By 1944, a number of cities had obtained 
an adjustment in federal payments in lieu 
of taxes. For example, at the 1943 confer- 
ence of Municipal Law Officers several cities 
reported that satisfactory arrangements had 


% House Report 1884 (78th Congress, 2nd Ses- 
sion). 

16 Massachusetts Federation of Taxpayers, Fed- 
eral Tax Exempt Property in Massachusetts. 

17On the $2,000,000,000 of war housing building 
by the federal government during the national 
emergency, payments in lieu of taxes approxi- 
mating the full real property taxes have been 
authorized. Such payments were authorized by 
amendments to the Lanham Act (Pub. 849, 76th 
Congress; Pub. 522, 77th Congress; Pub. 723, 
77th Congress); see Report of the Committee on 
War and Public Housing, Municipal Law Offi- 
cers, Municipalities and the Law in Action 
(1943), p. 249. 
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been made with the federal government! 
While payments usually equalled 5 per cen 
of shelter rents, no uniform provisic 
existed, 


A new policy was agreed upon recently 
by the federal and local housing authorities, 
The local agencies are now authorized ty 
make payments in lieu of taxes in amounts 
equal to 10 per cent of shelter rents om 
low-rent federally-subsidized projects, pro. 
vided the locality meets the requirements of 
the United States Housing Act for local 
contributions. The objective of the policy 
is to carry out the principle that public 
housing should pay the largest amount in 
lieu of taxes which is possible while still 
making the housing available to lowest in- 
come families and fulfilling the requirements 
that local contributions shall equal not less 
than 20 per cent of the federal contribution. 


An alternative arrangement had _ been 
recommended by the Boston Municipal Re- 
search Bureau prior to the recent change 
in federal policy. Revisions of policy were 
suggested so as (1) to secure full local taxes 
from low-rent projects, (2) to divide sur- 
pluses between the federal government and 
the local unit through enactment of federal 
legislation, and (3) to set up future low-rent 
projects, if any, on a social service basis, 
that is: 


“Costs should cover all expenses, includ- 
ing full local taxes. Rental income woull 
be fixed at a level to guarantee the low-rent 
character of the projects. Then any def- 
cit should be met by a direct and open 
subsidy plainly measurable and so allocated 
as to reflect the tax paying ability of federal, 
state and local government.” ” 


The Federal Real Estate Board 


In order to devise some solution for this 
extremely varied and complex problem, the 
Federal Real Estate Board was created by 
the President in 1939. It is composed of 
nine members. Seven represent the majot 
land-owning departments or agencies— 
War, Navy, Interior, Agriculture, and Com- 
merce Departments, the TVA, and the Pub- 
lic Works Administration. One represents 
the Department of Justice, which does much 
of the work involved in real estate acquis! 
tion. The ninth member represents the 
3ureau of the Budget, which is concerne( 


18 Municipalities and the Law in Action, (1943), 
pp. 542, 543. 

Boston Municipal Research Bureau, Péy 
ments in Lieu of Taxes on Public Housing i 
Boston, p. 2. 
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Mr. and Mrs. Blakey—temporarily out of the tax world—at a banquet given 
by the School of Business Administration at the University of Minnesota. 


with the coordinating as well as fiscal aspects 
of federal real estate ownership. 


A report published in June, 1943, recom- 
mended certain specific measures, which will 
be briefly summarized: 


The federal government should continue 
to make no contributions for real estate used 
for general administration (class 1 as shown 
above), but if future acquisitions are heavily 
concentrated, transitional and diminishing 
aid might be warranted to especially dis- 
advantaged local governments.” 


As a temporary measure the departments 
of War and Navy, Maritime Commission 
and other war agencies should be authorized 
to make contributions to taxing jurisdictions 
with respect to property acquired since Sep- 
tember 8, 1939. 


Some contributions may be desirable for 
additional land acquired for Indians. 


Legislation should be amended to permit 
payments in lieu of taxes on surplus prop- 
erty no longer needed by the United States, 
pending the sale of such property. 


Changes should be made in apportionment 
of payments made by the Department of the 
Agriculture on land used for conservation 
projects so as to secure greater equity and 
provide for minimum payments to prevent 
hardships during the transitional period 


em 


"'S. Doe. 


130 (78th Congress, 
1943), 


1st Session, 
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from acquisition until restoration of pro- 
ductivity. 


The Board reserved for further study and 
later report the tax problems involved in 
(1) real estate used for the development and 
protection of commerce, (2) the power 
phase of the Board of Reclamation activities 
and of Bonneville Power Administration, 
(3) conservation lands under the Department 
of the Interior, and (4) real estate of the 
International Boundary Commission.” 


The basic assumptions and principles on 
which these recommendations were made 
were four. 


1. Each class of real estate, according to 
the general character of its use, should be 
considered separately. In view of the 
variety of conditions under which federal 
real estate is held and operated, no blanket 
formula could possibly bring about the de- 
sired balance between local and federal 
interests. 


2. The amount of the federal contribu- 
tion should take into consideration the ex- 
tent of actual tax loss, the benefits to the 
local community from federal ownership, 
and the effect of federal ownership on re- 
quirements for services of state and local 
governments. A related factor in special 
cases may be the revenue-producing char- 
acter of the property. 


21 House Doc. 216 (78th Congress, 1st Session), 
pp. 2-4. 
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3. Where the determination of the actual 
tax loss and other factors with respect to 
each taxing district concerned is difficult or 
impossible, and where the real estate in 
question is revenue producing, contributions 
on a receipts-sharing basis is a practicable 
alternative. The portion of receipts to be 
contributed in support of state and local 
government in such cases should be so de- 
termined as to achieve on the average an 
approximate balance between tax losses on 
account of federal exemption on the one 
hand and cash contributions and other bene- 
fits connected with federal ownership of the 
particular class of real estate on the other, 
taking into account also any changes in re- 
quirements for local governmental services. 


4. Federal contributions ought not be 
made to specific local jurisdictions in such 
a way as to encourage perpetuation of unde- 
sirable or unnecessary units of government 
or to impede reforms in the organization and 
functioning of local government. Accord- 
ingly, such contributions should be payable 
to the successors of existing units resulting 
from consolidations or reorganizations, or 
to equivalent administrative subdivisions 
under direct state operation, like the “un- 
organized territory” of northern Maine.” 


In applying these principles, it was pro- 
posed that actual tax loss should represent 
the maximum federal contribution unless 
some special state or local service was called 
for. The question of administrative feasibility 
is also involved. From the point of view 
of the federal government this involves the 
extent and value of the properties in ques- 
tion; from the state and local point of view 
it involves the need for simplicity of pro- 
cedure, regularity of payment, and stability 
of revenue. 


Attention was called to the fact that states 
often secure great benefits from federal 
projects, benefits which may exceed the tax 
loss to local units or to the state. In such 
cases the Board suggested that the state 
might provide financial aid to the local com- 
munity suffering the loss, thus obviating the 
need for federal contribution. 


The Board refrained from mentioning that 
no state had so far been so generous.” In- 
deed, the federal government has permitted 





22H. Doc. 216 (78th Congress, 1st Session), pp. 
12. 33. 

23>The Board stated also: ‘‘This method of 
offsetting the local government units is now gen- 
erally available to the federal government and 
obviously the states may be slow to accept it. 
In many instances the same objective could prob- 
ably be served ... through combining taxing 
units affected by federal acquisitions or through 
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distributions of TVA revenues to counties 
because the states kept all of the payments, 
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That this report of the Real Estate Board 
was unsatisfactory to many municipalities 


























































is evidenced by the following comment from § 3. Pr 
a report of the Committee on Federal. § governi 
Municipal Relations of the National. Institute class shi 
of Municipal Law Officers at the annual con- § compen: 
ference in November, 1943: where p 
“While the report poses the intricate prob- military 
lems presented by the diversified types of loss, pal 
federal ownership of land no genuine solu- provides 
tion is offered. The recommended formula § 4. W 
of contributions by the federal government § by gov 
is an oblique attempt to avoid a clear state- § with sin 
ment on the precise financial obligations to J and hot 
be assumed by the federal government in § ment sl 
language local taxing authorities can un- § ernmen 
derstand and rely upon.” * to a Cay 
ernmen 
‘ derived 
Report on Intergovernmental etn 
Fiscal Relations owned. 
Another set of recommendations in 1943 J. O 
came from the Committee on Intergovern- J o'dina 
mental Fiscal Relations, the so-called Groves- J '@™™S § 
Gulick-Newcomer report to the Secretary of J tional ! 
Treasury, which pointed out the irritation } of lev" 
created by the present unsystematic federal- 6. FE 
local fiscal relations. In addition to rules purpos 
and principles this report advocated the §f value: 
creation of machinery whereby proposals J 4 min 
could be established, revised, and mediated. J the pr. 
It held it to be important that local com- 7 \ 
plaints should be heard. A Federal-State : 
Fiscal Authority was suggested.* It was local s 
also recommended that Congress establish § S°™* 
a special joint committee to consider the ticular 
large number of bills introduced on this sub- able i 
ject of federal-state-local tax problems. land a 
A few generalizations were offered as to 5 
principles covering in-lieu payments al- ugs 
though the committee admitted they seemed At 
to over-simplify the problem. They may J Finan 
be summarized as follows: on lo 
1. It is more desirable to promote con- tollov 
; i Sapa 7 mend 
sistency and intelligibility in this field than 
to insure perfect balance of interests in spe- 1 
cific situations. thorit 
2. Some recognition should be given to Mon 
the benefit bestowed on a community by the § mem 
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the entire elimination of certain outmoded politi- 
cal subdivisions. This is a subject for state and 
local action.’’ (Ibid., p. 14.) 

24 Municipalities and the Law in Action (1944), 
p. 178. 

>It has since been recognized by the authors 



































of the report and others that ‘‘Authority”’ is an 2 
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location of a federal project. Such programs 
as flood control and reclamation represent 
functions that might otherwise have to be 
performed by state or local agencies. 


3. Property long owned by the federal 
government and new properties of the same 
dass should ordinarily be exempt with no 
compensation from federal funds. But 
where properties recently acquired, notably 
military areas, have caused serious local tax 
loss, payments covering such loss should be 
provided. 


4. Where commercial services are sold~ 
by governmental agencies in competition 
with similar private activities as in the power 
and housing projects, the commercial ele- 
ment should be valued by the federal gov- 
ernment with primary consideration given 
to a capitalization of the income. The gov- 
ernment should then pay sums on the value 
derived corresponding to the taxes that 
would be paid if the property were privately 
owned.” 


5. Other federal property that is utilized 
ordinarily by private individuals, such as 
farms and resettlement properties, and addi- 
tional Indian lands, should pay the equivalent 
of levies on private property. 


6. Property acquired for conservation 
purposes might pay a low average rate on 
value at time of acquisition, to be considered 
a minimum pending larger receipts when 
the property becomes revenue-producing. 


7. When the federal government supplies 
local services to property and its residents, 
some adjustment should be made, “par- 
ticularly when the amount otherwise pay- 
able is the full equivalent of local taxes on 
land and improvements.” ™ 


Suggested Changes 


At the 1943 conference of the Municipal 
Finance Officers Association, the committee 
on local government revenue suggested the 
following changes in these and other recom- 
mendations of the committee: 


1. The proposed intergovernmental au- 
thority should recognize local units of 
government and be called the Federal-State- 
Municipal Authority; choice of the third 
member ought to be made by delegates 
from the United States Conference of 
Mayors, the American Municipal Associa- 
tion, the International City Managers’ As- 
sociation and the Municipal Finance Officers’ 
Association. 


2. Plans should be developed to compen- 
sate local authorities for the higher cost of 
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borrowing if tax exemption were permitted 
for federal, state, and municipal bonds. This 
renumeration might come from the addi- 
tional income tax proceeds of the states. 


3. “Abstinence from demanding unrea- 
sonable wartime aid,” urged on states and 
local units by the committee, should occur 
at the upper level of government because 
municipalities were largely seeking pay- 
ments in lieu of taxes on federal defense 
housing.” 


Basic Principles 


We might summarize some of the prin- 
ciples which should guide the solution of 
the problems concerning the taxation of 
federal property.” These problems have 
arisen because of the nature of our govern- 
mental organization. During and shortly 
after the American Revolution the thirteen 
states formed a confederation and then a 
federal government. They tried to secure 
the maximum benefits of cooperation and, at 
the same time, the maximum freedom pos- 
sible under state sovereignty and local self- 
government. The proper coordination of a 
sovereign national government and con- 
stituent sovereign states or provinces is a 
very delicate if not an impossible undertak- 
ing. The developments of a century and a 
half have not solved all of the problems that 
have arisen. In fact, it is not probable that 
all the problems of this state partnership 
will be solved as long as our world remains 
so dynamic and changeful. 


But all governments, in fact, all partner- 
ships or associations organized by men are 
based on the fact that, in many cases, more 
can be accomplished by cooperation, or by 
working in partnership with others, than by 
operating alone in Robinson Crusoe fashion. 
All organizations involve certain disadvan- 
tages as well as certain advantages, the giv- 
ing up of certain individual liberties for the 


% This report differentiates low-cost housing 
because the subsidy element is involved. It 
states: ‘‘Payments in lieu of taxes should be 
made on a contractual basis, taking into account 
the ability to pay of the families rehoused as 
reflected by the rentals charged in the project.’’ 

2S. Doc. 69 (78th Congress, ist Session), 
pp. 24, 25. 

% Municipal Finance 
p. 30. 

229See the author’s ‘‘What Constitutes a Good 
Tax System’’, Taxation in Minnesota (University 
of Minnesota Press), Chapter 7 and standard 
texts on Public Finance. See also Federal, State 
and Local Government Fiscal Relations (Groves- 
Gulick-Newcomer Report to U. S. Treasury), S. 
Doc. No. 69 (78th Congress, 1st Session), and 
B. P. Adarkar, Principles and Problems of Fed- 
eral Finance. 


16:30 (August, 1943), 
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sake of the advantages to be derived from 
cooperation. If the sum of all the advan- 
tages does not outweigh the sum of all the 
disadvantages, the cooperative organization 
is not justified and should not be formed, 
or if formed, should be dissolved. 


The difficult and controversial problems 
of government finances are problems of 
properly distributing the burdens of taxa- 
tion and also of distributing the benefits 
which the taxes provide. A national gov- 
ernment should not perform a service unless 
it is of national interest. If it is of interest 
to only one or two of our forty-eight states, 
it should be performed by these states or 
not at all. Usually, however, what benefits 
one state benefits all of the states, more or 
less; the service is usually of still greater 
interest if it helps substantially several or 
many states. 


Even if it is of national concern, it should 
not necessarily be performed by the na- 
tional government. Better results—more 
advantages and fewer disadvantages—may 
be secured by state and local performance, 
or by a combination of federal and state 
performance. All the advantages and dis- 
advantages of the several feasible possibili- 
ties should be weighed, and the solution 
adopted that will secure the greatest net 
advantage. The solution will involve the 
adoption of principles and rules for the most 
satisfactory feasible methods of sharing 
functions and costs. 


The provision of a proper solution will be 
very difficult. Let us illustrate. Some groups 
stand for the benefit theory of taxation, 
others for the ability-to-pay theory, others 
for the cost-of-service theory and others for 
still other theories or different combinations 
of the several theories. Some may be for 
a relatively strong active central or national 
government and for rather passive state and 
local governments; others may take very 
different points of view and emphasize state 
and local rights and duties. 


For purposes of this illustration, suppose 
that very strong benefit theorists and state 
rightists are in the ascendancy. They might 
say that whenever the national government 
constructs a TVA or other project for a 
state or small group of states, its cost should 
be charged at once or ultimately to those 
specific states; the enterprise should make 
charges for power and other services that 
will pay construction and operating costs, in- 
cluding taxes that will cover costs occa- 
sioned to all areas of government concerned. 
There would be no free or subsidized serv- 
ices to individuals, states, local units of 
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government or to the federal government; 
there would be no tax-exempt property, 
whether federal, state, local, or individual. 
There would be strict cost accounting all 
the way through, and, to be consistent, there 
would be proper allowances for all indirect 
as well as for all direct benefits and disad- 
vantages or damages with respect to all 
units of government and individuals. 













Even if one believed completely in an ex- 
clusive benefit or cost-of-service theory, the 
administration could follow such a theory 
only approximately and with a great many 
doubts and perplexities because the indirect 
and joint costs and benefits would be im- 
possible of exact determination. And the 
fact that, in terms of dollars, the benefits 
would normally exceed costs in most suc- 
cessful undertakings, and fall short of costs 
in unsuccessful ventures, would also com- 
plicate matters. 















If projects by the national government 
were equally distributed among all of the 
states, the favors in expenditures, or the dis- 
criminations in charges and taxes, would 
probably not be so serious as if only a few 
communities were to get large valuable 
projects or grants-in-aid. In judging such 
matters, much depends upon one’s ideas as 
to whether the national interest requires the 
national government to do much or little 
that might be left to the states, or left un- 
done. Obviously, much free or heavily sub- 
sidized service encourages extravagance, 
and, on the other hand, it seems somewhat 
anomalous to penalize Santa Claus or Uncle 
Sam by taxation for furnishing highly valu- 
able power, navigation, irrigation, flood 
control, park, and other services.” 






















These are just a few suggestions of the 
reasons for such diverse opinions as to the 
proper distribution of government expendi- 

[Continued on page 468] 

















3° Many would say that account should be taken 
of all direct and indirect reciprocal benefits and 
payments, including relief expenditures as well 
as those for power, flood control, navigation, 
irrigation, reclamation, conservation, and other 
projects. S. Doc. No. 130, pp. 27 and 28 (78th 
Congress, 1st Session, published in 1943, data as 
of 1937 by U. S. Census) shows the average an- 
nual federal aid to each state for the years 
1928-1937 as compared with the estimated tax 
levy if applied to federal real estate. The total 
annual average for the United States as a whole 
was $858 million federal aid (including WPA, 
CWA, and FERA; $290 million, if WPA, CWA 
and FERA are excluded) compared with $91 
million estimated tax levy, a ratio in excess of 
9 to 1 for those years. The estimated percentage 
of aid to ‘‘fair market value’’ of real estate 
varied greatly in the different states; from 1.5% 
in the District of Columbia and 2.2% in Nevada 
to 60.1% in Wisconsin and 75.7% in Indiana. 
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The financial editor of the London “Sunday Times” 


says: 


Britain's Revenue Is Up to Estimate 


By NORMAN CRUMP 


RITAIN’S current financial year ends 

on March 31, and all the indications are 
that revenue is coming in well. This is 
shown by the following table, which in- 
cludes the principal forms of taxation. It 
compares last April’s budget estimates for 
the complete year with actual receipts for 
the period April 1, 1944, until February 24, 
1945, 


It looks as if the year’s estimate for in- 
come tax will be comfortably achieved, and 
it is quite possible that National Defense 
Contribution and Excess Tax (which are 
alternative levies upon business profits) will 
also come up to the estimates. Customs and 
Excise, which represent revenue from indi- 
rect taxation, look ahead of their estimates. 
Customs in fact may yield £576 millions and 
excise £500 millions, if revenue from these 
sources for the last five weeks of 1944-45 is 
proportionate to the actual receipts for the 
first 47 weeks. 


This last fact is satisfactory from the 
narrow standpoint of revenue, but is less 
satisfactory from the wider point of view. It 
suggests that the public are spending upon 
dutiable commodities rather more than the 
Chancellor had expected or indeed hoped. 
The result may well be a further depletion 
of existing stocks of goods, and it is hardly 
a sufficient offset that the public are paying 
heavily in taxation for their desire to con- 
sume. 


Income Tax 

Sur-tax 

Estate Duties .. 

Nat. Def. Contribution 
Excess Profits Tax 
Customs 

Excise 

Other revenue . 


Total, ordinary revenue 


Britain’s Revenue 


The yield from estate duties is usually in- 
calculable, for it can be affected by the 
deaths of one or two very rich men in the 
course of the year. Perhaps the least satis- 
factory source of revenue is sur-tax (an ad- 
ditional income tax levied upon incomes of 
over £2,000 a year) with its yield to date of 
only £61 millions out of an estimate of £80 
millions. 


Expenditure of February 24, 1944, totalled 
£5,390 millions. The budget estimate last 
April was £5,937 millions for the complete 
year. The two figures are almost exactly 
equal to the ratio of 47:52, representing the 
number of weeks which the figures respec- 
tively cover. It therefore looks as if last 
April’s estimate will be fulfilled. 


The excess of expenditure over revenue is, 
under war conditions, of minor importance. 
The nation is spending on the war every- 
thing it can find in the way of human and 
material effort. The Government is collect- 
ing in taxation as much as it can without 
sapping the public’s will to work for victory. 
That is the real meaning of these revenue 
and expenditure figures. 


After the war, the problem will have to 
be approached from a rather different angle. 
There will be much to be done by way of 
reconstruction and replenishment, and the 
work will fall upon the Government, the 
business firm and the ordinary citizen. 


[The End] 


Budget Receipts to 
Estimate Feb. 24, 1945 
(£ millions) 


1,123 
61 

98 

§ 30 
1 439 
521 
451 
140 


2,863 








can apply to the tax field. 


N DECEMBER 6, 1944, the Senate con- 

sented to the Convention between the 
United States and Canada for the Avoidance 
of Double Taxation and the Prevention of 
Fiscal Evasion in the Case of Estate Taxes 
and Succession Duties, and the Convention 
became effective with its promulgation by 
the President on December 12. Although 
the Supreme Court suggested, in Burnet v. 
Brooks* that the problem of double death 
taxes should be resolved through the treaty 
making power, this is the first international 
convention relating to death taxes to which 
this country has been a party. The actual 
adoption of the Canadian Convention is, 
therefore, an event of real importance. 


For some peculiar reason, apparently 
traceable to the attitude of the Senate Foreign 
Relations Committee, the drafting of sueh 
a convention is treated as a matter of the 
greatest secrecy. No suggestion of the lines 
to be followed, no opportunity to comment 
on the draft, nothing in the way of a hear- 
ing, is afforded to the public, until after the 
convention has been actually signed by the 
representatives of both countries, and sub- 
mitted to the Senate for ratification. By 
that time it is so nearly a fait accompli that 
there is very little that can be done about it. 
No one will quarrel with the purpose of the 
Canadian Death Tax Convention. But there 
is real room to question whether that pur- 
pose has been satisfactorily achieved. Since 
the Convention may serve as the basis for 
the adoption of similar arrangements with 
other countries, it may, therefore, be of some 
use to advance the reasons which may justify 
the view that the present Convention does 
not represent a satisfactory solution of the 
problem. 


































Two Types of Situations 


Problems of double death tax arise in two 
quite distinct situations. One type of case 
is where a citizen of one country goes to 
live in another country, perhaps as the foreign 
representative of an American business. If 
such a person dies, his estate may be sub- 












1288 U. S. 378 (1933), 3 ustc | 1074, 
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The principle “Open Covenants, Openly Arrived At” 


The Canadian Death Tax Convention 


By ERWIN N. GRISWOLD 






jected to United States death taxes because 
of his American citizenship, and it may be 
subjected to foreign death taxes because of 
its situs in the foreign country. The other 
type of case is where a citizen of one country, 
remaining in his own country, acquires prop- 
erty which is located in, or has some con- 
nection with, another country, such as stock 
in a foreign corporation. This property may 
be taxed in the country of citizenship and 
residence, and it may again be taxed in the 
country of situs. Although the effect of 
double taxation is much the same, the factual 
situations are quite different. And numer- 
ically, the number of domestic residents who 
have a few assets with some connection 
abroad must be far greater than the number 
of local citizens who take up their domicile 
in another country. 


The Canadian Death Tax Convention fits 
the case of the American domiciled in Canada 
(or of the Canadian domiciled in the United 
States) quite well; and indeed its sponsor- 
ship by the National Foreign Trade Coun- 
cil? would seem to indicate that that situation 
was the one which its framers had chiefly in 
mind when it was drafted. But the Con- 
vention seems very unfortunate in its ap- 
plication to the far more numerous cases of 
Americans owning some Canadian invest- 
ments (or Canadians owning American in- 
vestments). This is largely because the 
method which it sets up to eliminate double 
taxation is the allowance of a credit of the 
tax paid to one country against the tax due 
in the other. This method is unfortunately 
complicated; it requires full tax computa- 
tions in both countries; and it actually in- 
creases the overall taxes payable in many 
cases. 


Two Tax Bases 


The two principal bases upon which death 
taxes may be imposed are (1) domicile (or 
citizenship), and (2) situs. At the present 
time, the United States imposes its estate 
tax on both bases. The tax imposed by 





2See Carroll, ‘‘Foreign Trade Advantage in 
the Canadian-American Convention,’’ 23 TAXES 
148 (February, 1945). 
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Section 810 of the Internal Revenue Code 
is applicable to all property of a citizen or 
resident of the United States, wherever it 
may be located, “except real property situ- 
ated outside of the United States.” At the 
same time, Section 860 of the Code imposes 
a tax on the estates of all noncitizen non- 
residents, based upon all property “situated 
in the United States.” Section 862(a) pro- 
vides that stock in a domestic corporation 
shall be deemed property within the United 
States; but Section 863 provides that the 
proceeds of life insurance, and bank deposits, 
shall not be deemed property within the 
United States. Applying earlier versions of 
these provisions, the Supreme Court held #* 
that the United States tax was applicable to 
foreign stocks and bonds physically located 
within the United States, and to debts owed 
by United States debtors, which did not 
come within the “bank deposit” provision in 
the statute. 


Analogous to Intrastate Problem 


The recently adopted Convention is di- 
rected to the problem arising between the 
United States and Canada. But the ques- 
tion is not essentially different from that 
which has been considered and developed 
by many of the States of the United States, 
and the Provinces of Canada as well, during 
a period of more than thirty years. The 
solution which has gradually come to be 
adopted by the great majority of the States 
has been to impose the tax on intangibles 
only at the State of domicile. The States 
have seen that “the total revenue resources 
practically available to the States was not 
increased by overlapping their taxation and 
invading each others’ domiciliary sources of 
taxation.” * By 1930 a large number of the 
States and several of the Provinces of 
Canada had either excluded the intangibles 
of non-residents from their tax, or had 
adopted reciprocal statutes under which the 
tax was imposed only by the State of the 
domicile of the decedent.’ These statutes 
were enacted after great consideration and 
long-continued effort, and they have estab- 
lished a pattern, both in this country and 
in Canada, for the elimination of double 
death taxation by proceeding on the domicile 
principle. For a period beginning in 1929, 
the Supreme Court held that a State could 
not constitutionally impose a death tax on 


3 Burnet v. Brooks, footnote 1. 

*See Mr. Justice Jackson, dissenting, in State 
Tax Commission v. Aldrich, 316 U. S. 174, 197 
(1942). 

5 See ‘‘Reciprocal and Retaliatory Tax Stat- 
utes,’’ (1930) 43 Harv. L. Rev. 641. 
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stocks or bonds or other intangibles held by 
a resident of another State. Although the 
Court has now removed the constitutional 
restriction,’ the self-denying and reciprocal 
statutes generally remain in effect, and in- 
terstate and interprovincial death taxation 
is in fact today based to a very large extent 
upon the principle of the domicile? In New 
York, the principle of basing the tax on the 
domicile only was written into the State 
constitution by Article XVI, Section 3 of 
the Amendments of 1938. 


Situs Principle Governs 


It would seem natural, therefore, that a 
convention on double death taxation be- 
tween the United States and Canada would 
proceed on the domicile principle. It is 
hard to find any sound reason why ex- 
ecutors and administrators should be forced 
to determine state and provincial taxes on 
one basis and national taxes on another. 
Every reason of simplicity and convenience 
points in the direction of making both sorts 
of taxes rest on the same basis. Unfor- 
tunately, however, the present Convention 
proceeds on a situs principle. It, therefore, 
not only introduces an unnecessary com- 
plication into an already difficult field, but 
the adoption of this Convention may even 
go far to undo the work which has been 
done with great effort over so long a period 
of time with respect to state and provincial 
taxation. 


If there were clear reasons in favor of 
the credit method adopted by the Canadian 
Convention, it might be a desirable innova- 
tion despite its failure to follow the principle 
adopted by the States. Examination shows, 
however, that there are strong reasons 
against the Convention in the form in which 
it has been adopted. 


Extraordinarily Complicated Terms 


The Convention proceeds on a basis of 
allowing a tax both at the domicile and the 
situs, with a provision for a credit of the tax 
paid at the situs against the tax due at the 
domicile. This concept is complicated to 
begin with, and it becomes very complex 
when carried into actual operation. Because 
of varying exemptions and rates of tax, it 


6 Farmers Loan & Trust Co. v. Minnesota, 280 
U. S. 204 (1929); First National Bank v. Maine, 
284 U.S. 31 (1932). 

7 State Tax Commission v. Aldrich, 316 U. S. 
174 (1942). 

8 See ‘Reciprocity in Nondomiciliary Inher- 
itance Taxation of Intangibles,’’ (1940) 26 Iowa 
L. Rev. 694. 
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becomes necessary to put limits and quali- 
fications upon the amount of the credits. 
The result is that Article VI of the Con- 
vention is a difficult provision, to say the 
least. One has to read it several times be- 
fore he is sure of what it means; and even 
then he is very likely wrong. We have be- 
come accustomed to complicated provisions 
in taxing statutes. When they are inevitable, 
they must be tolerated. But the complexi- 
ties here result directly from the decision 
to have the Convention proceed essentially 
on the situs principle. These complexities 
of limitations and qualifications upon the 
amount of the credit would wholly disappear 
if the draftsmen of the Convention had been 
content to follow the principle of the domicile 
so widely adopted by the States. 


Tax Proceedings Required in 
Both Countries 


In the case of smaller estates, the burden 
of double death taxation lies in the expense 
of carrying out two tax proceedings as much 
or even more than it does in the actual 
amount of the taxes themselves. The pay- 
ment of a $50 or $100 tax may require an 
expenditure of $500 or more for investiga- 
tion, advice, administration expenses, travel- 
ing expenses, or counsel fees. Where the 
tax is imposed only at the domicile, deter- 
mination of the tax is a normal part of the 
process of administering the estate and re- 
sults in little additional expense. But where 
a tax must also be determined in another 
country, counsel at the domicile are or- 
dinarily unable to carry through the pro- 
ceeding themselves and they must obtain 
advice and assistance from some lawyer or 
advisor in the other country. Under a 
domicile convention this source of expense 
would be wholly eliminated. Under the 
Convention recently adopted every estate 
with a foreign asset, no matter how small, 
will have to carry out tax proceedings, and 
possibly administration, in both countries. 
Thus, the chief objective of the Convention 
may be lost in many cases. The real burden 
of double taxation in the case of many 
estates having a small amount of foreign 
assets is the expense of the tax proceedings, 
and the Convention does not eliminate any 
of this difficulty. 


Actual Increase in Taxes Payable 


by Many Estates 


It is rather startling that a convention for 
the prevention of double taxation actually 
results in increasing the taxes payable by 
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many estates. Yet that consequence ap- 
pears to follow from the adoption of the 
Convention. 


Apart from the present Convention, it is 
the clearly established law of Canada that 
shares of stock in Canadian corporations 
cannot be taxed in Canada when (1) those 
shares are endorsed in blank and located 
outside of Canada, or (2) when the particular 
shares are registered on a register book kept 
outside of Canada. The leading decision is 
Rex v. Williams, which was recently de- 
cided by the Privy Council, the highest 
court of appeal for Canada.” Although these 
cases involve provincial taxes, it is by no 
means clear that they do not likewise have 
a bearing on the jurisdiction or power of 
the Dominion to tax. 


For Example: 


Let us take a concrete case. Suppose that 
a citizen and resident of Ohio dies owning 
100 shares of stock of the International 
Nickel Company, a Canadian corporation, 
but transferable in New York. Prior to the 
adoption of the Convention, Canada did not 
impose any tax on the transfer. That is the 
direct result of the decision in Rex vw, 
Williams, supra. The United States can im- 
pose a tax, but does so only if the net estate 
of the decedent, after all deductions, ex- 
ceeds $60,000. Thus, if the net estate is less 
than $60,000, no tax was due to either 
country. If the net estate is more than 
$60,000, there is a United States tax, but it 
is not great with respect to the shares un- 
less the net estate gets up to $100,000 or so. 


Under the Convention, however, Canada 
can impose a tax, unless the Convention is 
found by the Canadian courts to undertake 
to extend Canada’s taxing power beyond its 
jurisdiction. Article III, paragraph 2 of 
the Convention provides that Canada may 
tax in such a case. As the exemption in 
Canada is low, and very low with respect to 
a non-resident decedent, the Canadian tax 
on these 100 shares of International Nickel 
Company stock, under the Convention, will 
be substantial with respect to many estates 


9 (1942) A. C. 541, (1942) 3 D. L. R. 1. 

10 There are many other cases, including Pro- 
vincial Treasurer of Manitoba v. Bennett, (1937) 
Canada Sup, Ct. 138, and Treasurer of Ontario 
v. Blonde, (1941) 3 D. L. R. 225. They need 
not all be cited here. They are collected and 
discussed in Laskin, ‘‘Taxation and Situs: Com- 
pany Shares,’’ (1941) 19 Canadian Bar Review 
617. See also Notes on the Williams case in 
(1942) 20 Canadian Bar Review 471, 640; and 
Fairbanks, ‘‘Shares of a Non-Resident Decedent 
—A Canadian View,’’ 22 TAXES 103 (March, 
1944). 
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under $60,000. Thus, the estate is subject to 
atax under the Convention when no tax would 
be due at all in the absence of the Convention. 
That is certainly a peculiar result of a plan 
for eliminating double taxation. Even if 
the estate would be taxable in the United 
States, because the net estate is over $60,000, 
the tax payable to Canada may well exceed 
the tax payable in the United States. Al- 
though a credit is allowed, it will often not 
be adequate, and the Canadian tax will serve 
to increase the total amount of taxes due. 


Thus, the adoption of the Convention 
actually operates to increase the taxes pay- 
able by smaller estates. Because small 
estates are much more numerous than large 
ones, it seems likely that many more per- 
sons will be harmed by the Convention than 
will benefit by it. The benefits of the credit 
device will be fully realized only by the 
larger estates with large foreign assets. 


There may be doubt as to the power of 
Canada to impose such a tax through a con- 
vention. The suggestion that the Conven- 
tion is invalid has in fact been made by a 
Canadian lawyer.” 


Retroactive Effect of the Convention 


Article XIV of the Convention provides 
that it shall take effect as of June 14, 1941. 
This is the date on which the Dominion 
Death Duty Act became effective. The result 
of this, if Canada undertakes to enforce it, 
is in many cases, to increase the taxes due 
from decedents already dead and from 
estates already administered. This retro- 
active clause was undoubtedly intended to 
be a benefit to taxpayers. But the draftsmen 
of the Convention apparently failed to ap- 
preciate that the Convention will actually in- 
crease taxes payable by many estates. It is 
bad enough that such a Convention should 
operate to increase taxes in the future; but 
the defect seems glaring when the increase 
is, by the Convention’s terms, retroactively 
effective. Very likely Canada will not un- 
dertake to collect this increased tax retro- 
actively. It seems strange, nevertheless, that 
the Convention should undertake to give 
Canada that right. 


Situs Principle Not in the 
Interest of the U. S. 


Not only is the Convention not in the in- 
terest of a large proportion of the total num- 
ber of taxpayers which it affects, but it 

1 Fairbanks, ‘‘Succession Duties — Canadian- 
United States Convention,’’ 22 TAXES 452 (Octo- 
ber, 1944). 
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seems probable that it is likewise not in the 
interest of the United. States. It will ap- 
parently diminish the revenues of the United 
States while allowing Canada to impose a 
tax in situations where it could not tax 
before. 


Under the Convention, the tax on Canadian 
property, including the tax on shares of 
stock of all Canadian corporations, will go 
to Canada. Under a convention proceeding 
on the traditional principle of domjcile, the 
United States would collect a tax based on 
all the assets, Canadian as well as American, 
in the estate of a decedent dying domiciled 
in the United States, except, presumably, 
with respect to land or other tangible prop- 
erty actually located in Canada. It seems 
probable that there are more American in- 
vestments in Canada than there are Canadian 
investments in the United States, and thus, 
it would seem in the fiscal interest of the 
United States to have a convention proceed- 
ing on domicile principles. If Canada had 
insisted on a situs convention, it might be 
that the problem could be solved only on 
that basis, and that it would be better to 
solve it on that basis than not to solve it at 
all. There appears to be reason to believe, 
however, that the representatives of Canada 
were willing to adopt a convention based 
upon the principle of domicile, and that the 
complicated situs basis of the present con- 
vention was advanced by representatives of 
the United States. 


Domicile Basis Fairer 


This fiscal argument is not suggested with 
the thought that the United States should 
take any economic advantage of Canada. On 
the contrary, a Convention such as this 
should endeavor to reach a fair and proper 
allocation of the available sources of rev- 
enue. But there would seem to be strong 
reasons to think that the domicile is the 
fair and proper place to which death taxes 
should be allocated. Canada can tax the in- 
come from Canadian property, including 
Canadian shares of stock, while the owner 
lives and after he has died. If the death tax, 
too, is payable to the country of situs, it will 
mean that the country of the domicile will 
get neither the basic income tax nor the 
estate tax. Where the property is owned by 
an American decedent, the estate is an 
American estate. The transmission at death 
is traditionally thought of as occurring at 
the place of the domicile, and it is appro- 
priate that the death tax then payable should 
be allocated to the domicile. Similarly, 
where a Canadian dies owning American 
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securities, the tax on his estate should be 
payable to Canada. 


“Real Property” 


The Convention appears to be deficient in 
its draftsmanship even on the situs basis 
which it has adopted. For example, Article 
II of the Convention provides that “real 
property” shall be taxable only in the 
country where it is situated. There is a 
further provision to the effect that “The 
question whether rights relating to or secured 
by real property are to be considered as real 
property for the purposes of this Conven- 
tion shall be determined in accordance with 
the laws of the Contracting State imposing 
the tax.” 


These provisions seem technically unfor- 
tunate. The scientific term to use in such 
a convention as this is not “real property” 
but “immovables.” The distinction is not 
merely verbal, as becomes clear when lease- 
hold interests are considered. A _ ninety- 
nine year lease on Canadian land is not “real 
property.” It is in law “personal property.” 
It is clear, however, that it should be taxable 
only in Canada. This would result if the 
Convention used the phrase “immovable 
property” instead of “real property.” The 
difficulty has already arisen in troublesome 
practical form through the use of the same 
phrase “real property” in Section 811 of the 
Internal Revenue Code.” 


More Unfinished Business 


Besides clearing up the ambiguity with 
respect to “real property,” other matters 
should have been definitely resolved in the 
Convention. These matters are now left by 
Article II to the decision of the courts of 
the two countries. But these decisions may 
well be conflicting, and where they do con- 
flict, the very double taxation which the 
Convention is designed to eliminate will 
necessarily result. These matters include at 
least three items: (1) Mortgages and re- 
lated interests. Are these to be treated as 
an ownership interest in the land, and thus 
taxable only at the situs of the land? Or 
are they to be treated as essentially a debt, 
with the land regarded only as a security, so 
that they are taxable only at the domicile of 
the decedent, or possibly at the domicile of 
the debtor? (2) An American owning land 
in Canada may have entered into a contract 





12 See Fair v. Commissioner, 91 F. (2d) 218 
(C. C. A. 3rd, 1937), 37-2 ustc {| 9326); Paul, 
Federal Estate and Gift Taxation, (1942) Section 
2.10. See also Duncan v. Lawson, 41 Ch. D, 394 
(1889), the leading English case on this point. 
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to sell it before he died. Is the interest 
which he leaves the land in Canada, which js 
“real property” within the Convention, or is 
the interest which he leaves essentially the 
promise of the purchaser to pay money, 
which would not be “real property”?® 
Finally, (3) an American might die leaving 
land in Canada, but with a direction in his 
will that it should be sold and converted into 
money. This situation results in what is 
known as “equitable conversion” at common 
law, and it is often said that the effect is to 
convert the land into personal property. 
How would this be treated under the Con- 
vention?“ There are other situations in 
which similar problems may be presented.” 
These questions should have been faced and 
resolved, not avoided, in the Convention. 



















Similar Questions as to Other 
Types of Property 






Article IV of the Convention provides 
that: “The situs of the property shall be 
determined in accordance with the laws of 
the contracting State imposing the tax, ex- 
cept as otherwise provided in the Convention.” 









Few questions in the law are more diff- 
cult or, it may be said, more futile than that 
of determining the “situs” of an intangible, 
which, by its very nature, can have no situs. 
The difficulties encountered in dealing with 
this problem are illustrated by the Canadian 
decisions already cited. They also appeared 
rather frequently in the American cases until 
the principle of the domicile was widely 
accepted as the basis of death taxation here.” 
Difficulties of this sort are inevitable where 
the situs principle is followed in imposing 
the tax. They are almost completely 
eliminated where the tax is imposed on the 
basis of domicile. 
























































Nothing in the Convention deals directly 
with the taxation of bonds, or accounts re- 
ceivable, or life insurance, or other types of 
debts, including bank accounts, or property 
held in trust, or by another sort of fiduciary. 
The Convention seems seriously defective in 
failing to deal with the question of where 















































13 Cf. Paul’s Estate, 303 Pa. 330, 154 Atl. 303 
(1931), certiorari denied, 284 U. S. 630 (1931); 
Re Burke, (1928) 1 D. L. R. 318. 

44.Cf. Norris v. Loyd, 183 Iowa 1056, 168 N. W. 
557 (1918); In re Berchtold, (1923) 1 Ch, 192. 

145 See In re Cutcliffe’s Will Trusts, (1940) 1 
Ch. 565. 

1% Cf, Blackstone v. Miller, 188 U. S. 189 (1903); 
Wheeler v. Sohmer, 233 U. S. 434 (1914); Rhode 
Island Hospital Trust Co. v. Doughton, 270 U. S. 
69 (1926); Wachovia Bank & Trust Co. v. Dough- 
ton, 272 U. S. 567 (1926); Blodgett v. Silberman, 
277 U.S. 1 (1928). 
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such interests shall be taxed. Its only con- 
tribution to these problems is to leave them 
to decision by the courts of the two countries. 
Experience shows that complicated litiga- 
tion will be inevitable. The representatives 
of American decedents may have to take 
their cases to the Privy Council, sitting in 
England; and conflicting decisions are al- 
most inevitable. Where this happens, the 
Convention will operate to perpetuate double 
taxation. Thus, it may be said that it fails 
to a considerable extent to solve the very 
problems with which it is intended to deal. 


State and Provincial Taxes 


The Convention deals only with taxation 
by the United States and by the Dominion 
of Canada, that is, with national taxes. The 
problem is, however, broader than that, as 
it arises equally with state and provincial 
taxes. In many cases the state and pro- 
vincial taxes are more important than the 
national taxes. If a citizen of Minnesota 
dies owning stock in a Manitoba corpora- 
tion, his representatives will be concerned 
not only with United States and Canadian 
taxes, but also with Minnesota and Mani- 
toba taxes. Thus, under the present Con- 
vention, four tax determinations may be 
necessary. This becomes an exceedingly 
complicated matter, if a credit for the 
Canadian tax is to be allowed against the 
United States tax, and another credit for 
the Minnesota tax against the United States 
tax (under Section 813 (b) of the Code), 
with other possible complicated interactions 
between the several taxes. 


While the matter of double taxation is 
being dealt with, it would seem to be de- 
sirable to go as far as possible towards solv- 
ing the entire problem. Therefore, it seems 
regrettable that the Convention does not 
deal with state and provincial taxes as well 
as with national taxes. Since the simplest 
and most satisfactory solution is to impose 
the tax at the domicile of the decedent, and 
this solution has already been widely adopted 
by the states and by the provinces, it would 
seem that the Convention would have best 


The Canadian Death Tax Convention 


served its purpose if it had provided that 
national, and state and provincial taxes as 
well, should be imposed by the country, and 
by the state or province, of the domicile, in 
all cases involving questions between the 
United States and Canada. 


There would seem to be no question as 
to the power of the United States to make 
such a provision by treaty. International 
double taxation is a matter affecting the for- 
eign relations of the United States, and thus 
lies within the treaty-making power. Treaties 
have often dealt, where the matter is of 
international concern, with situations which 
would ordinarily be left to state power. 
Thus, treaties have frequently provided for 
the inheritance of property of alien decedents 
contrary to the normally applicable provi- 
sions of state law, and this has been ex- 
pressly sustained by the Supreme Court.” 
It would seem that the states would in gen- 
eral welcome such a provision if it would 
eliminate double taxation, since they have 
already so widely adopted the principle of 
the domicile in their relations among them- 
selves. 


British Death Tax Convention 


_It is understood that negotiations are now 
being conducted with Great Britain looking 


towards the adoption of a death tax con- 
vention with that country. As usual, these 
negotiations are being conducted with com- 
plete secrecy. Even if the adoption of the 
Canadian Convention has made it inevitable 
that further conventions with other coun- 
tries will be cast in the complicated situs- 
credit form, it may be hoped that the 
negotiators will recognize some of the many 
other problems with which the Canadian 
Convention does not deal. Even in the tax 
field it would seem that we might all profit 
from a little closer following of the principle 
of “open convenants, openly arrived at.” 
The Canadian Convention, while greatly 
welcomed as the first move in this technical 
and difficult field, leaves much room for 
improvement. [The End] 


17 Santovincenzo v. Egan, 284 U. S. 30 (1931). 





The importance of selecting the proper accounting period 


Changing Accounting Periods 


By ROBERT I. EDELSON 


Member of American Institute of Accountants and 
New York State Society of C. P. A’s. 


HE ANNUAL ACCOUNTING PE- 

RIOD of a taxpayer may be either a 
fiscal year or the calendar year. He is free 
to choose either as his first accounting 
period.’ An exception to this rule lies in 
the case of a taxpayer who does not keep 
books—such a taxpayer must report his in- 
come on a calendar year basis.” 


Most taxpayers, particularly those whose 
business operations started on a modest 
scale, chose the calendar year as their first 
accounting period. December 31 was the 
traditional end of the year, the calendar said 
so, and the course of least resistence was to 
end the first accounting period on that date. 
Little thought was given to the disadvan- 
tages of the first return covering an ab- 
breviated calendar year for instance, the 
period starting with the date of commence- 
ment of business and ending on December 31.° 


As time passed, and the taxpayers’ busi- 
ness expanded, the desirability of ending the 
taxable year on December 31 was doubted 
in many cases. In recent years many tax- 
payers have found themselves attending to 
the myriad details of closing their books— 
hemmed in by numerous governmental re- 
strictions—in the midst of a busy season, 
with an entirely inadequate staff of em- 
ployees. Then too, changes in general busi- 
ness policy with regard to sales, collections, 
etc., have often made the original choice of a 
fiscal period seem subsequently unwise. 
Apart from these considerations, some tax- 
payers have believed.they could detect some 
tax benefit or saving which could be theirs 
if only they could change their annual ac- 
counting period and report their income on 
the basis of some period other than that 
heretofore used. 


A good deal of thought and sound logical 
reasoning should be given the choice of an 


10D 404, 2 CB 67. 
2 Max H. Stryker, 36 BTA 326, CCH Dec, 9714. 
Fred R. Drake, 1 BTA 1235, CCH Dec. 479. 


3 ‘Calendar v. Fiscal Year’’, Holzman, TAXES 


—The Tax Magazine, April, 1942. 
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original annual accounting period, if for no 
other reason—the necessity of obtaining ap- 
proval from the Commissioner of Internal 
Revenue to compute income on the basis of 
a new accounting period. 


To the present-day taxpayer, it may seem 
logical that having the right to a choice of 
an original accounting period, he also should 
have the right to revise the chosen period at 
some future date. However, this privilege 
of revision was not always his. 


Imposition of an income tax of necessity 
created the problem of measuring the 
amount of that income to be taxed. It was 
obvious that the income had to be prorated 
so that it would fall into periods of time. 


In 1909 the Excise Tax Act provided that 
taxpayers subject to that act should report 
income on the basis of the calendar year, 
even though the books were actually kept, 
and income recorded, on a different time 
basis. This led to difficulties and distortion 
of income, since fiscal year taxpayers had to 
allocate their income into a calendar year for 
taxation purposes. A step in the right di- 
rection is seen in the 1913 Revenue Act, 
which provided that corporations, associa- 
tions, joint stock companies and insurance 
companies be allowed to compute their tax 
upon net income on the basis of a year end- 
ing on the last day of any month so chosen 
as the end of their fiscal year. This privi- 
lege was extended to partnerships by the 
Revenue Act of 1917. 


It was not until the Revenue Act of 1918 
that Congress realized that circumstances 
might arise which would make it fair and 
equitable for a taxpayer to be permitted to 
change his period for reporting income’ 
This provision has been continued in sub- 
sequent acts. 


Form 1128 is to be used when requesting 
permission to change a taxable year. It 


41913 Revenue Act. Section II, G(C). 
5 Sec. 212(C), 1918 Revenue Act. 
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must be filed at least 60 days prior to the 
close of the fractional part of the year for 
which a return would be required to effect 
the change. ? 


Among the items of information requested 
are the specific dates of opening and closing 
the books for the prior four years; the dates 
upon which the taxable year began and 
ended as shown by returns filed for the past 
four years; and the reasons why the change 
is desired. 


Applications are to be mailed to the Com- 
missioner of Internal Revenue at Wash- 
ington, D. C., attention IT:P:T. 


A study of the departmental rulings, BTA 
decisions, and rulings of the courts shows 
that there are certain general principles that 
should be considered in any question con- 
cerning changes in accounting period. It 
is well established that only sound business 
reasons advanced by the taxpayer can per- 
suade the Commissioner to permit a change 
of accounting period. The desire to effect a 
tax reduction, or obtain the benefit of a net 
loss, is not considered to be a valid reason 
to support a request for change of accounting 
period. 


The Policy of Cooperation 


The policy of the Bureau of Internal Rev- 
enue is to cooperate fully with taxpayers 
who wish to establish a natural business 
year, or can present other valid business pur- 
poses in support of a plea to change their 
taxable years. 


“In deciding what is a natural year for 
any taxpayer, consideration should be given 
to the nature of the business and the flow 
of its income. In a business where income 
is more or less uniform every month... 
the year could readily close at the end of 
any month.” 


“In the case of seasonal businesses in 
which income may be high at certain times 
of the year, the Bureau holds that the 
natural year should end with a month which 
is near the close of the peak period or the 
end of the season’s operations, as the case 
may be.” ® 


This policy was enunciated a long time 
ago by the Advisory Tax Board, which con- 
sidered the question under the Revenue Act 
of 1918. 


Section 212 (B) of the Revenue Act of 
1918 provided in part that “... If a tax- 


‘Norman D. Cann, Deputy Commissioner of 
Internal Revenue, in an address to the N. Y. 
State Society of Certified Public Accountants. 
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payer changes his accounting period... 
the net income shall, with the approval of 
the Commissioner, be computed on the basis 
of such new accounting period .. .” 


In T. B. R. 37, CB 1, p. 63, the Tax Board 
said, in part: 


“The apparent intent of the statute is that 
the taxpayer shall adopt the accounting 
period which, in view of the seasonal and 
other characteristics of his business, is most 
serviceable in securing an exact measure of 
the annual net income. Changes in return 
year are not to be lightly approved.” 


“Change in the return year should ordi-- 
narily (perhaps necessarily) be permitted 
only for sound business reasons . . .” 


“ 


a taxpayer once having returned 
upon the basis of the business year best adapted 
to reflect the true income, should not be 
permitted to depart from that return year, 
that in the ordinary case, change in the re- 
turn year for the purpose of modifying the 
tax should be discouraged, and should be 
permitted only for sound business reasons .. .” 


This general policy was brought under 
scrutiny in T. D. 3044, CB 3, p. 83. 


This case concerned a company that suf- 
fered great loss on war contracts due to 2 
severe drop in the value of its inventory as 
a result of the Armistice of 1918. There 
were several questions at issue under the 
then existing revenue act. The issue ger- 
mane to our discussion was the request of 
the company for a change of accounting 
period. It had earned a large income during 
its fiscal year ended September 30, 1918, 
and suffered a net loss during the year ended 
September 30, 1919. It wanted permission 
to change its accounting period for 1918 to 
the calendar year basis, so that it could de- 
duct a net loss for 1919 from the taxable 
income of 1918 under Section 204 of the 
Revenue Act of 1918. 


Tacoma Grocery Co. 


The Attorney General ruled that the 
statute did not authorize the Commissioner 
to approve a change in accounting period 
solely because of a tax advantage to be 
secured thereby. The case of the Tacoma 
Grocery Co. (1 BTA 1062, CCH Dec. 404) 
should also be read in connection with this 
point of issue. 


Permission of the Commissioner is a con- 
dition precedent to a change in accounting 
period and the subsequent right to report 
income on the basis of a new accounting 
period. This was upheld in the cases of the: 
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Trorlicht-Duncker Carpet Co., 22 BTA 466, 
CCH Dec. 6754; and the East Coast Motors, 
Inc., 35 BTA 212, CCH Dec. 9539. The 
facts in the latter case were in part as 
follows: 


Prior to 1931 the tax returns of the East 
Coast Motors had been filed on a fiscal year 
basis ending July 31. On February 9, 1931, 
it filed a request to change its taxable year 
to a calendar year basis. The Commis- 
sioner denied the application, since it was 
filed several days beyond the expiration of 
thirty days from the close of the proposed 
period (the requirement then in effect 


under Reg. 74, Article 361, 1928 Revenue 
Act). 


Thereafter, the corporation filed a return on 
the basis of its old fiscal year and paid a tax. 
The corporation subsequently filed another 
return on the basis of a calendar year ended 
December 31, 1931, which showed no tax 
due. It also filed a claim for refund of tax 
paid, claiming that its return for 1931 should 
have been on a calendar year basis. 


The Board denied the basis for the claim, 
pointing out that the petitioner had failed to 
comply with the regulation of the Commis- 
sioner and that it had filed its returns on a 
fiscal basis in prior years, and was required 
to obtain the consent of the Commissioner 
to a change, under Section 46 of the Rev- 
enue Act of 1928. 


Taxes of Partners Scrutinized 


It should be noted that if permission is 
requested to change the taxable year of a 
partnership, the Commissioner will also re- 
quest information as to the taxable years 
of the individual partners, and will inquire 
whether the partners contemplate changing 
their own taxable years. This knowledge is 
essential to the Bureau because it would be 
possible to defeat the purposes of the Cur- 
rent Tax Payment Act if, for example, the 
partners reported on a calendar year basis 
and were permitted to change the year of 
the partnership to a fiscal period ending 
January 31. The recognition of income to 
the partners in this case would be deferred 
for almost a year. 


It is interesting to note that there have 
been cases in which the taxpayer effectively 
changed his accounting period without mak- 
ing formal application for permission to 
make the change.’ 


7 Jonas-Cadillac Co. v. Com., 16 BTA 932, 
CCH Dec. 5240; affirmed, 41 Fed. (2d) 141 (CCA 
7th, 1930); 1930 CCH { 9380, Clark Brown Grain 
Co., 18 BTA 937, CCH Dec. 5777. 
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In the Jonas-Cadillac Co. case, the tax- 
payer’s books were closed on the basis of*g 
fiscal year ending October 31, to and in- 
cluding the fiscal year ended October 31, 
1916. The books of the taxpayer were there- 
after closed at July 31, 1917, July 31, 1918, 
December 31, 1919, December 31, 1920, and 
December 31, 1921. The taxpayer filed its 
income and profits tax returns for the tax- 
able years 1917 to 1924, inclusive, on the 
basis of a calendar year ending December 
31. The taxpayer had never requested per- 
mission to change his accounting period. 


Commissioner’s Approval Inferred 


The Commissioner accepted the returns for 
1921 to 1924, inclusive, on the basis of a 
calendar year. These returns were audited 
by the Bureau, a deficiency was assessed, 
and the taxpayer consented to the assess- 
ment. The taxpayer then contended that since 
it had never requested permission to make 
the change, its tax should be computed ona 
fiscal year basis. The Board pointed out 
that, although the taxpayer had not in so 
many words asked for permission to change, 
it had nevertheless made the change, and 
the Commissioner in accepting the returns 
on the new basis for four years had ap- 
proved the change, and the requirements of 
the law were satisfied. 


However, where a taxpayer voluntarily 


changes its accounting period from a 
calendar to a fiscal year basis and files its 
returns on this basis, the Commissioner 
cannot be compelled to accept returns on 
this new basis. The approval of the Com- 
missioner for a change in accounting period 
is entirely discretionary with him.’ 


In connection with this point, the case of 
the Seattle Grain Co., BTA Memo. Op., Dkts. 
92684-5, should be noted. 


The taxpayers, who were subsidiaries, had 
always taken inventory on June 30 and had 
closed their books on that date, as did their 
parent company, which, however, filed con- 
solidated income tax returns on a calendar 
year basis, including the year 1933. In 
March, 1934, the petitioners requested per- 
mission to change their accounting period to 
June 30, which was granted, and they were in- 
structed that a return for the first six months 
of 1934 be filed. The Commissioner as- 
serted a deficiency based on the petitioners’ 
net income for the first six months of 1934. 


The Board held that the petitioners had 
constantly been keeping books on a fiscal 


8 Greylock Mills v. Blair, 293 Fed. 846, cert. 
den, 264 U. S. 587. 
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year basis, that the application for change in 
accounting period was unnecessary, and that 
the Commissioner could neither refuse the 
request nor attach any conditions to it. 


This rule requiring a taxpayer to file an 
application for a change of period (Form 
1128) with the Commissioner, prior to the 
expiration of 60 days from the close of the 
proposed period, does not apply to a sub- 
sidiary, if a change of its accounting period 
is required for excess profits tax purposes 
under Section 33.14 of Regulations 110. In 
this case the subsidiary must file Form 1128 
at or before the time of filing the consoli- 
dated excess profits tax return. 


The following general principles will sum- 
marize the attitudes and decisions of the 
Bureau, and the various courts, in questions 
involving a change in accounting period: 


1. Permission to make the change must 
be obtained by the taxpayer in accordance 
with the procedure laid down by the regu- 
lations. The exception to this is found in 
the case of a taxpayer who changed his 
accounting period, filed returns on the new 
basis, and had his returns accepted and acted 
upon by the Bureau. However, no tax- 
payer should count on this latter procedure’s 
being effective. 


2. The Commissioner will grant permis- 
sion to make the change only if he is con- 
vinced it is requested for sound business 
reasons. Tax-saving motives are not suff- 
cient to justify the granting of permission. 


3. The granting of permission is entirely 
discretionary with the Commissioner; he can 
give it or withhold it as he sees fit. He 
cannot be compelled by writ of mandamus 
to give his permission. [The End] 


FIELD DIVISIONS, TECHNICAL STAFF 
BUREAU OF INTERNAL REVENUE 
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The Court v. Regulations v. Congress v. Taxpayer 


The F. H. E. Oil Company Decision 


By JOHN W. BEVERIDGE 


Mr. Joseph D. Nunan, Jr., Commissioner of Internal Revenue, issued the following 

statement on March 29th: “The Bureau proposes to continue to follow the provi- 

sions of Section 29.23(m)-16 of Regulations 111, and corresponding provisions 

of prior regulations notwithstanding decision in case of F.H.E, Oil Company. 

In the event of a clarification of the law impelling such a change, in no event would 
such a change be retroactive unless so directed by Congress.” 


TMHE CASE entitled F.H.E. Oil Company 
4 v. Commissioner was decided on March 6 
of this year by the United States Circuit 
Court of Appeals for the Fifth Circuit.’ ,The 
decision is of great importance to the oil 
industry. 


1. 


The case relates to the taxable years 1939 
and 1940. In these years the taxpayer had 
drilled several wells, all of which produced 
oil except one. The taxpayér deducted its 
intangible drilling costs as expenses in ac- 
cordance with its prior practice and in 
accordance with the express terms of Regu- 
lations 101 and 103, Article (m) (6). 


The leases and assignments did not carry 
express obligations to drill; but some of the 
assignments provided that unless a well 
were drilled within a certain time the leases 
would terminate. 


The Tax Court held that the wells were 
drilled as consideration for the leases and 
that the drilling costs were therefore capital 
expenditures and not deductible as expenses.’ 


The taxpayer appealed to the Circuit 
Court of Appeals, Fifth Circuit, and that 
court held that the Regulations are invalid 
because contrary to Section 24 of the In- 
ternal Revenue Code which provides: “No 
deduction shall in any case be allowed in 
respect of 


“(2) any amount paid out for new build- 
ings or permanent improvements or better- 


145-1 ustc {| 9200. 
2 Tax Court Reports, Volume 3, page 13. 


Mr. Beveridge, an attorney in Borger, 

Texas, writes authoritatively on tax 

topics pertaining to the oil and gas 
industries. 
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ments made to increase the value of any 
property or estate.” 


Il. 


The motion for rehearing’ raises these 
points: 

1. The Revenue Acts grant general au- 
thority to the Commissioner to issue these 
Regulations.® 

2. By repeated reenactment of the statutes 
Congress has approved the Regulations.’ 

3. Congress, in the Excess Profits Tax 
Act, has expressly approved and adopted the 
Treasury Regulations relating to intangible 
drilling costs.° 

4. The Courts have considered and ap- 
proved the option relating to intangible 
drilling costs in many cases.° 


3 Internal Revenue Code, Section 62 and Sec- 
tion 23(m). 

4See Helvering v. R. J. Reynolds Tobacco 
Company, 306 U. S. 110, 39-1 ustc { 9282, and 
Helvering v. Griffiths, 318 U. S. 371, 43-1 vustc 
7 9319. 

5 Internal Revenue Code, Section 711(b)(1) (1). 

6 The Supreme Court has considered the Reg- 
ulations in the following cases: Helvering v. 
Wilshire Oil Company, 308 U. S. 90; F. H. E. 
Oil Company v. Helvering, 308 U. S. 104. 

The Fifth Circuit considered these Regula- 
tions in the following cases: Vinton Petroleum 
Company v. Commissioner, 71 F. (2d) 420, 1934 
CCH { 9335; Commissioner v. F. H. E. Oil Com- 
pany, 102 F. (2d) 596, 39-1 ustc {§ 9431; Commis- 
sioner v. Ambrose, 127 F. (2d) 47, 42-1 vustc 
1 9404; Retsal Drilling Company v. Commis- 
sioner, 127 F. (2d) 355, 42-1 ustc J 9424; Laster 
v. Commissioner, 128 F. (2d) 4, 42-1 uste J] 9425; 
Hardesty v. Commissioner, 127 F. (2d) 843, 42-1 
ustc { 9449; Hunt v. Commissioner, 135 F. (2d) 
697, 43-1 ustc § 9440; Walsh v. Commissioner, 
135 F. (2d) 701, 43-1 ustc { 9441; Commissioner 
v. Sklar Oil Corporation, 134 F. (2d) 221, 43-1 
ustc {| 9300. 

The Tenth Circuit held the Regulations valid 
in Ramsey v. Commissioner, 66 F. (2d) 316 (cer- 
tiorari denied 290 U. S. 673), 3 ustc {| 1147; and 
in Grison Oil Corporation v. Commissioner, 96 
F, (2d) 125, 38-1 ustc { 9273. 
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5. Congress has considered these Regula- 
tions on several different occasions.” 


IIT. 


A. In several prior decisions the Circuit 
Court of Appeals for the Fifth Circuit had 
considered the Regulations relating to in- 
tangible drilling costs.* The problem as to 
whether or not a particular well was drilled 
as consideration for a lease had been con- 
sidered in Hardesty v. Commissioner? The 
dificulty of deciding such questions was 
pointed out by Judge Hutcheson in his dis- 
senting opinion in that case. 


The proper solution of the problems relat- 
ing to wells drilled under implied or express 
obligations seemed to be to permit intangible 
drilling costs on all such wells to be de- 
ducted as expenses or capitalized at the op- 
tion of the taxpayer. The Regulations 
adopted this policy by an amendment effec- 
tive January 1, 1943.° The lease has been 
executed and delivered in consideration of 
the promises contained therein. All of the 
promises are given in exchange for the lease. 
It is impossible to say which one of the 
promises is the principal consideration given 
for the execution of the lease. The lessor 
has no interest in the well itself, and once it 
is drilled and production and marketing of 
oil or gas commence, the promises to pay 
royalty are the important promises from the 
standpoint of the lessor. The rule that te- 
quired capitalization of all drilling costs on 
wells drilled as consideration for a lease was 
arule of doubtful validity and difficult appli- 
cation. The amendment to the Regulations 
was therefore desirable and proper. 


B. The oil and gas leases and assignments 
under consideration * created determinable fee 


7The Regulations were brought to the atten- 
tion of Congress in the following documents: 
Report No. 27, Committee on Investigation of 
the Bureau of Internal Revenue, 69th Congress, 
First Session; Congressional Record, Volume 
67, pages 3761-78; ‘‘Refund@s and Credits of In- 
ternal Revenue Taxes’’, Report of Joint Com- 
mittee on Internal Taxation, June 19, 1929, 
pages 58-59 and 141-52; Statements of Mr. Ran- 
dolph Paul, General Counsel for the Treasury 
Department, to the Ways and Means Committee, 
March 3, 1942, and April 16, 1943. 

8See ‘Intangible Drilling Costs,’”’ TAXES— 
The Tax Magazine, November, 1943, collection 
of cases on page 591. 

®* Note 6, supra. 


0T,. D. 5267, issued June 15, 1943, 1943 CB 
151. It is probable that the amendment merely 
clarified the Regulations to carry out the original 
intent of the Commissioner. 

u‘*Fee Simple Ownership of Oil and Gas in 
Texas,’’ 6 Texas Law Review 125; ‘‘The Nature 
of the Property Interests Created by an Oil and 
Gas Lease in Texas,’’ 7 Texas Law Review 1. 


The F.H.E. Oil Company Decision 


79th CONGRESS 
Ist Session 


H. R. 2796 


IN THE 
HOUSE OF REPRESENTATIVES 


March 27, 1945 


Mr. CARLSON introduced the following 
bill; which was referred to the Com- 
mittee on Ways and Means 


A BILL 


To amend the Internal Revenue Code. 


Be it enacted by the Senate and House 
of Representatives of the United States 
of America in Congress assembled, That 
section 23 (m) of the Internal Reve- 
nue Code is amended by adding the 
following at the end of the first para- 
graph thereof: 


“1. All expenditures for wages, fuel, 
repairs, hauling, supplies, and so forth, 
incident and necessary for the drilling 
of wells and the preparation of wells 
for the production of oil or gas may, 
at the option of the taxpayer, be de- 
ducted from gross income as expense 
or charged to capital account. 


“2. In addition to the foregoing op- 
tion, the cost of drilling nonproductive 
wells at the option of the taxpayer 
may be deducted from gross income 
for the year in which the taxpayer 
completes such a well or be charged 
to capital account returnable through 
depletion as in the case of productive 
wells. 


“3. The Commissioner of Internal 
Revenue, with the approval of the 
Secretary of the Treasury, is author- 
ized to make such regulations as are 
necessary to effect the purposes of 
this Act and such regulations as have 
been heretofore issued by the Com- 
missioner in response to section 23 (m) 
of the Internal Revenue Code and the 
sections of the law amended by sec- 
tion 23 (m) of the code are hereby 
recognized.” 















simple estates in the oil and gas in place. 
Title to the oil and gas vested in the lessee 
upon execution of the lease. No further act 
was necessary by lessee. Lessee did not 
have to drill to acquire title to the oil, but 
by his failure to drill he might have lost 
title. The opinion of the Tax Court con- 
- tains some very puzzling language on this 
point, and the opinion of the Circuit Court 
of Appeals did not clarify it. 


The law of real property operates in fixed 
categories. It is unfortunate that the tax 
authorities should attempt to break down 
these categories or read into them distinc- 
tions or refinements which do not exist. 


C. The Circuit Court of Appeals makes 
the following statement in reference to the 
argument that the Regulations had been 
approved by Congress: 


“The other argument was that the regu- 
lation had long existed and the revenue stat- 
utes had been reenacte:t with their relevant 
parts substantially unchanged. This argu- 
ment is of course good where a regulation 
resolves statutory ambiguities or uncertain- 
ties, but is of no force at all when a regula- 
tion is contrary to the terms of the statute.” 


Apparently the Court was not aware of 
the number of times that Congress had con- 
sidered these Regulations.” The applicable 
rules in the situation confronting the Court 
are admirably stated by Professor Erwin N. 
Griswold in his “Summary of the Regula- 
tions Problem” in Volume 54 of the Harvard 
Law Review, page 398: 


“For I wish to advance the proposition 
that the mere reenactment of a statute fol- 
lowing administrative construction should 
be given no weight whatever in determining 
the proper construction of the statute. 
(Page 400.) 

“Of course, a different case is presented if 
it appears that the responsible officers or 
committees of Congress actually considered 
the administrative regulation in discussing 
the proposed reenactment. . . . (Page 403.) 

“In the tax field especially, the Court is 
not a mere dispenser of abstract justice. Its 
function is not to decide how, as an original 
proposition, it would have construed a stat- 
ute, but what result should be reached in 





12 See Note 7, supra. 


view of the fact that the statute has received 
an administrative construction, which is an 
essential part of the actual handling of the 
taxing statutes in practice. . . . (Page 404.) 

“The Supreme Court’s construction of the 
statute many years after the event, may be 
abstractly a better or sounder construction 
than the administrative construction of the 
Treasury; but it makes bad law if it upsets 
the reasonable expectations of taxpayers and, 
it may fairly be said, of the Treasury. 
(Page 407.) 

“When a regulation has remained un- 
changed for many years, without contest 
or alteration, it seems obviously bad judicial 
tax administration to substitute the Court’s 
construction of the statute for the adminis- 
trative interpretation which has been relied 
on for so long atime.” . . . (Page 409.) 


IV. 


All of the matters set forth in the motion 
for rehearing were not before the Court at 
the time of its decision. The fact that Con- 
gress has approved the Regulations by its 
reference to them in the excess profits tax 
law should itself determine this case in favor 
of the validity of the Regulations. 

The section of the Code prohibiting deduc- 
tion of any amount paid out for new build- 
ings or for permanent improvements or 
betterments made to increase the value of 
any property or estate does not appear tc 
be applicable to an oil or gas well. The 
drilling of a well is not analogous to the 
erection of a building. The well is merely 
a means of reaching the oil or gas in the 
earth and bringing it to the surface.” 

The rule of stare decisis requires that the 
Regulations be upheld. The Circuit Court 
of Appeals for the Fifth Circuit had consid- 
ered these Regulations in at least nine previ- 
ous cases. 

The specific question as to whether or not 
these wells were drilled as consideration for 
the lease should be decided in favor of the 
taxpayer. If these wells were drilled as 
consideration for the leases, then all wells 
are so drilled and the Regulations are with- 
out meaning or effect. [The End] 





13S. M, 3322, IV-1 CB 112. 
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BUSINESS 
and the Public Debt 


By JAMES. W. MARTIN 





Director of the Bureau of Business Research, University of Kentucky 


IVE YEARS AGO many good citizens 

of the United States were greatly con- 
cerned that the national debt should have 
risen to a point more than one-fourth above 
the highest point reached after the first 
World War. One need be merely an indif- 
ferent newspaper reader to recall the air of 
gloom which enveloped many Americans as 
the nation passed the $40 billion debt mark. 


Today, there appears to be less concern 
as to whether the maximum reached in the 
present war period shall be $240 billion or 
$340 billion. And yet the difference between 
these figures is two and a half times the 
entire $40 billion which only recently caused 
so much distress. The Secretary of the 
Treasur_ appears to have given more con- 
jsideration to this question—as indeed he 
ought to do in the discharge of his public 

esponsibility—than has any other national 
ieader; but he is far from popular among the 
Ivery people who have become so distressed 
\as America’s public debt exceeded the level 
jattained after World War I. The cause for 
concern is now very much greater than when 
the debt attained the $40 billion figure. In 
fact, the addition of $40 billion is a much 
more serious matter when the jump is from 
$240 billion to $280 billion than when it is 
irom nothing at all to a mere $40 billion. 


Deflating the Debt 


The question may arise as to how we can 
influence the size of the national debt. With- 
out trying to suggest all the possibilities, I 
may point to a number of the most signifi- 
cant efforts under way. Some of these seek 
to keep the debt down as a by-product of 
stabilizing prices and other elements in the 
national economy. These include (1) War 
Production Board restrictions on certain 
sorts of production; (2) the consumption 
goods rationing program; and (3) the various 
direct price control activities undertaken by 
several agencies of which the Office of Price 
Administration and the Board of Gov- 
ernors of the Federal Reserve System are 
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perhaps best known. Then there have been 
direct efforts to keep the debt down by (1) 
increased taxation and (2) reduced expendi- 
tures for certain governmental services. 
Perhaps the unpalatable nature of the reme- 
dies for undue increase in the national debt 
may explain the paradox to which I have 
alluded already. We do not like restrictions 
on what we may produce. One of my 
neighbors, for example, is extremely wrathful 
because he is not permitted to make unre- 
stricted use of a small metal item for pro- 
duction of a toy. Then we have not been 
too enthusiastic about the number of points 
we must pay for butter or even about the 
maintenance of contact with our local ra- 
tioning board in respect of gasoline for our 
automobiles. Some of us have not been 
particularly receptive to restrictions on the 
prices at which we may sell our own pro- 
duction. Very few of us have vigorously 
insisted on increases in our own tax bills. 
And yet these are the kinds of wartime al- 
ternatives to a total public debt greater than 
is otherwise necessary. 


But even though we had accepted fully 
every means of curbing the growth of our 
country’s debt, it would have been by the 
end of the war extraordinarily heavy. We 
have not “gone whole hog” in accepting the 
alternatives, and so our obligations are to 
be even greater than they might have been. 
In any event the debt will be so great that 
it must be a source of real concern to every 
thinking adult in the country. Before many 
years it will doubtless be a serious matter 
for our children—and still later for our 
children’s children. In the years just after 
the Germans and the Japanese are disposed 
of, what are we to do about it? 


Owing Ourselves 


There has been among technicians in debt 
policy a vigorous debate as to whether the 
debt should be regarded as an unmixed evil. 
One school contends that, as we really owe 
the national debt to ourselves, it is a matter 
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of relative indifference whether we 
have a small or a large one. The 
other debaters contend that “a debt 
is a debt” and therefore cannot be dis- 
missed so lightly. 


It would serve no useful purpose for 
us to enter the ranks on either side of 
the argument. One thing, however, is 
agreed to by all schools of thought; 
and I think it is significant for us: 
The debt which a country owes to its 
own people is easier to deal with than 
one which it owes to a foreign state 
or to its residents. There ts an eco- 
nomic sense in which the United 
States Government obligations involve 
payment of interest and of principal 
to ourselves. That is, Americans con- 
tribute tax money to the Treasury; 
and the Treasury pays that same 
money to individual Americans as 
interest or as repayment of their loans. 
This is easier than to make similar 
payments to other countries. 


The greater ease is due to several 
factors, the most important two of 
which I simply mention. (1) The 
payment of money to another nation 
or to its people may easily get bogged 
down in the technicalities of foreign 
exchange. This difficulty is due partly, 
but not wholly, to differences in cur- 
rencies. (2) The only way a war debt 
to another country can be settled is 
by sending more goods abroad than 
are imported, and the foreign bond- 
holder country may clamp down on 
such imports by raising tariffs or by 
other methods. For example, the 
United States in the 1920’s made it 
impossible for European countries to 
pay their so-called war obligations. 
(3) In short, something must always 
actually be sacrificed from a nation’s 
income if it ts to pay a foreign debt. 
That is not necessary in order to pay 
a debt such as our own. If an indi- 
vidual householder gets in debt, he is 
in a position similar to the nation 
which owes a debt abroad; the obliga- 
tion is to pay something to parties 
outside the family. The United States 
in general must disburse interest only 
to people who in another capacity are 
taxpayers—that is, within the family. 


The Doughton bill increasing the debt limit to $300,000,000,000, was signed 
April 2, 1945. The previous limit was $260,000,000,000. On March 1, 1945, the 
total outstanding national debt was $233,707,487,406. 
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means that there is a redistribution of 
purchasing power unless the propor- 
tion of the total tax payments of each 
person is exactly the same as the pro- 
portion of the total interest and prin- 
cipal payments he receives, and such an 
arrangement is a practical impossi- 
bility; and (2) the process of collecting 
taxes and disbursing interest is ex- 
pensive both directly and in the sense 
that we suffer from paying a given 
amount in taxes more than enough to 
compensate for interest income even 
though the amounts be the same. 
Moreover, we all tend to think we 
have a right to the interest; we are 
harder to convince that Uncle Sam has 
a right to what we pay in taxes. 
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Tackling War Obligations 


The fundamental problem of what 
to do about federal liabilities after 
the war has two important and several 
secondary aspects. In the first place, 
there are the technicalities of how the 
debt should be managed. These is- 
sues, although they are of major im- 
portance and require the very best in 
Treasury administration, are not, in 
the main, matters of general policy but 
matters of financial engineering. The 
second problem concerns the means 
by which the nation is to meet the 
debt service charges and at the same 
time operate and expand private busi- 
ness as well as pay the cost of current 
government services. This problem— 
or perhaps I should say this cluster of 
problems—will present fundamental 
questions which will require the best 
thinking of which American citizens 
are capable. I shall outline a few 
elementary phases of the challenge 
and express the hope that you will 
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consider this discussion merely an introduc- 
tion, in other words, that you will give the 
issues outlined sustained consideration. 


Perhaps the comments that follow may be 
clearer if I sketch the emergence of the 
postwar financial problems. Then we may 
pass on to definite consideration of long- 
term questions. 


No Waterloo Expected 


First of all, world conditions seem to 
guarantee that the postwar world will not 
dawn suddenly. In a purely military sense 
the war is likely to taper off rather than 
come to a sharp termination. It is gener- 
ally thought, for example, that the European 
phase of the war will be over before the 
Pacific phase. Then, even after Japan is 
conquered, there is no certainty that there 
will not be sporadic uprisings. There have 
been predictions that both German and 
Japanese Fascists may “take to the hills” 
and continue to resist. In any event, mili- 
tary occupation of conquered areas seems 
certain. All these prospects represent for 
the American people varying—but unques- 
tionably large—continued financial loads of 
a direct military character. How long they 
will last and how big they will be are dis- 
tinctly uncertain. 


But there are at least two other considera- 
tions which assure tapering off, rather than 
quick termination. The liquidation of the 
wartime administrative machinery, both civil 
and military, will by the nature of the task 
be a slow process. Liquidation of the 
physical assets alone represents the biggest 


business undertaking in the way of sales-: 


manship ever tackled in this or any other 
country. It has been estimated that the sale 
of more than $100 billion worth of goods 
will be necessary; though, if one eliminate 
non-saleable stock such as ordinance, it is 
doubtful whether the cost of the amount to 
be sold will exceed $50 billion. When one 
considers that this job alone involves an 
amount of money which may equal three 
times our national debt of 1939, something 
of the size of the adjustment problem is 
apparent. Then, of course, the Government 
will be called on to make and enforce some 
of the rules governing private readjustment 
to peacetime production. This will be a 
large undertaking; and if business gets 
panicky, it will be a costly one. 


The other highly expensive problem the 
country will confront concerns the rehabili- 
tation of its manpower. In the instance of 
soldiers and sailors who have been injured 
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36 Billions 


Postwar Federal Budget 


the expense will depend on the number of 
men and women to be cared for. Then 
there is the matter of educational and eco- 
nomic rehabilitation, for which our govern- 
ment has already accepted responsibility. In 
addition the payment of pensions or other 
“deferred compensation,” “bonus,” or what 
not may cost added billions of dollars. 


Financing Postwar U. S. 


Secondly, not only will the postwar period 
emerge gradually for all these and other 
reasons, but the level of governmental service 
demanded of the Congress will also be 
greater than before the war. For example, 
the social security program is going to be 
enlarged, and it may be extremely burden- 
some, financially speaking. Already it costs 
a lot of money. There are two general ap- 
proaches to financing social security. One 
of them is through social insurance, which 
is exemplified in this country by work- 
men’s compensation and unemployment 
compensation insurance, the former private 
and the latter public. Another method, 
exemplified in our public aids for the aged, 
the blind, etc., involves a tax-supported plan. 
The original 1936 legislation called for 
both methods of support but emphasized 
the insurance plan. The recent trend is 
toward support by general taxes. This 
is well illustrated in the overwhelming vote 
in Congress last December against per- 
mitting the automatic increase in the old age 
and survivers’ insurance premium payments 
in the form of payroll contributions. Again, 
the demand for national aid for education 
and especially for public works is illustra- 
tive of the cost level of the national govern- 
ment after the war. 
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“Softness” in Citizens 


To mention only one other factor, a third 
element tending to prolong the war in a 
financial sense may well be the habit of 
spending public funds lavishly. At the out- 
set I referred to the wartime tendency for 
the public to accept a difference of several 
billions in the debt without seeming con- 
cerned and especially the disposition to re- 
ject unpleasant policies which would limit 
the national debt. Possibly the country will 
abandon this kind of “softness” when the 
shooting is over, but there is little in American 
history which would lead one to anticipate 
that cessation of the fighting in the field will 
lead us to insist that con- 
gressmen demand business- 
like economy in_ public 
business. 


Getting Tough 


Already I have outlined 
reasons for thinking that - 
the public debt will be a 
serious load after the coun- 
try has adjusted to peace- 
time conditions. Lest I 
mislead you by this state- 
ment, I hasten to say that 
the country, without tragic 
consequences, can undoubt- 
edly meet the challenge. 
On the whole I think the 
difficulty of doing so will 
depend on the extent to 
which we maintain and 
enlarge our productive ca- 
pacity. That in turn is 
conditioned by the degree 
to which we become “soft” 
and “get scared.” Let us 
look at the basis for these 
views. 

First of all, consider the budgetary prob- 
lem. The present tax system is producing 
at an annual rate of about $50 billion. Last 
year it produced about $40 billion. Our 
national government is spending about twice 
as much as the taxes are now yielding. That 
is, we are devoting well over half of our 
gross national product to federal govern- 
ment use. In fact, the war alone is taking 
over 50 per cent. After the war and the im- 
mediate postwar adjustments, the national 
expenditures, including $5 billion or $6 
billion for interest and principal payments 
on the debt, have been estimated at figures 
varying from $16 billion to $30 billion. If 
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one assumes that the actually necessary jfed- 
eral government cost will run $20 billion to 
$22 billion—and I personally think it should 
not exceed $18 billion—then at present levels of 
national income we could pay the bill even 
if tax rates were cut in half. I mention 
this possibility to emphasize the fundamental 
issue; I do not suggest that the method of 
attack should resemble reducing all tax rates 
50 per cent; nor do I think it is likely that 
the present price or productivity level is the 
one at which we shall stabilize. However, 
it is commonly agreed that tax reduction 
and gradual bond payment is preferable t 
maintenance of wartime tax rates coupled 

with rapid debt retirement 


Holding Up the 


National Income 


To push the discussion 
further along the line of 
the kind of productive plan 
we are likely to attain and 
the kind of tax arrange- 
ment we can have and 
still pay our debt obliga- 
tions, I suggest, regarding 
the former, certain broad 
generalizations which seem 
to be justified in the light 
of present information. (1) 
Although material fluctu- 
ations in general produc- 
tion levels are perhaps 
technically unnecessary, it 
now appears probable that 
the national income will 
continue somewhat unstable 
for many years to come. 
Let our hope that we shall 
not see a drop from our 
present income level of 
$150 billion to the 1933 
figure of less than $40 billion, but let us at 
the same time avoid the assumption that 
present production and price levels will be 
continued indefinitely. There is no engineer- 
ing reason, when our manpower is no longer 
so largely occupied in military activity, why 
we may not greatly expand present levels 
of income production. Or we may greatly 
contract out output. 


His 


(2) As previously indicated, maintenance 
of a high level of national income depends 
fundamentally on the temper of the people. 


If the public becomes afraid of depression, 


as it did in the early 1930’s, we shall have 
depression. 








If the people generally take the 
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attitude that it is the government’s job in- 
stead of their-own to make railroads, fac- 
tories, and farms productive, then very 
likely we shall have depression. Despite the 
fact that a self-reliant and independent spirit 
among private individuals is of paramount 
importance in maintaining and increasing 
national income, there is no doubt that 


(3) Governmental policies respecting the 
economy must be wise. Among the most 
fundamental issues are (a) governmental 
acceptance of the idea that maximum eco- 
nomic freedom is essential; (b) governmental 
recognition that the self-reliance already 
commended is necessary; (c) governmental 
protection against monopolistic practices, 
whether among manufacturers, or labor 
unions, or farmers; (d) governmental main- 
tenance of a stable currency system, that is, 
vf a dollar of constant purchasing power; 
(e) governmental timing of public construc- 
tion so as to avoid too much competition 
for building materials and labor privately 
needed and so as to use the construction 
facilities which are not needed privately; 
and (f) governmental financial policies fa- 
vorable to industry and trade. In speaking 
of needed public policies toward the econ- 
omy, I should like to emphasize that the 
government is not something separate and 
apart from you and me. The government is 
simply the implement by means of which 
all of us get things done which all of us as 
a group—though not necessarily each of 
us individually—actually want done. In a 
democratic country the government is the 
people of that country, provided only that 
people be sufficiently advanced to enjoy 
the blessings of democracy. 


What Kind of Peace? 


(4) Although the national attitudes and 
policies already referred to are fundamental 
to high national income levels, probably the 
most important condition of postwar pros- 
perity is the kind of peace the world secures. 
Our incomes will depend not only on the 
international position of this country, but 
also on the position and the policies of other 
countries. For example, if the United States 
adopts a policy of raising tariffs and other- 
Wise interposing difficulties for other coun- 
tries’ trade in this one, we shall be asking 
for the sort of retaliations we sought and 
obtained after World War I; if we try to 
cut ourselves off from contact with other 
parts of the world, we might as well seek to 
make ourselves beautiful by cutting off our 
own noses. In another fundamental respect 
dur after-war prosperity depends directly on 


Business and the Public Debt 


the kind of peace we obtain. The size and 
character of our military establishment and 
the consequent drain on the economy will 
depend on whether we obtain a wise or an 
unwise settlement of the causes of interna- 
tional strife. 


This does not by any means exhaust the 
story, but enough has been said to make my 
main double-barreled point, namely, that the 
manageability of our national debt after the 
war depends on our prosperity and that our 
ability to have “life and have it more abun- 
dantly” varies with our collective capacity to 
make wise decisions and, in the international 
area, to obtain wise decisions in other coun- 
tries. With these hints as to what is in- 
volved I return to the problem of raising the 
money necessary to meet war debt service 
charges and to support the current require- 
ments of government. 


Unbinding Business 


As the most important condition of meet- 
ing our public obligations is to keep our 
productivity high, it follows that in raising 
the necessary money the task should be 
accomplished in such a manner as to inter- 
fere as little as may be with private economic 
activity. The postwar tax planners have 
talked at great length about what tax con- 
siderations do influence business adversely. 
There seems to be general agreement, for 
example, that the corporation excess profits 
tax and the nuisance corporation taxes 
should be repealed outright. In principle 
even the Treasury appears to accept this 
policy. The reason is that although the ex- 
cess profits tax is all right in wartime it 
restricts economic freedom too much to 
justify using it in peacetime. 


There is also fairly general agreement that 
some of our specific sales taxes should be 
repealed after the war. There is no con- 
sensus as to exactly which should be re- 
pealed or reduced. There does seem to be 
almost unanimous agreement that the to- 
bacco and alcoholic beverage taxes should 
be kept, but perhaps at reduced rates to 
avoid bootlegging. 


There is much debate regarding the in- 
come tax paid by corporations. One school 
of experts takes the view that the corpora- 
tion tax should be repealed outright. Other 
outstanding leaders think the tax should be 
used but that the amount paid should cor- 
respondingly cut shareholders’ taxes. A 
final group would keep a corporation income 
tax as a definite part of the postwar system 
and would allow no credit on dividend income. 
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As has been indicated, if a high level of 
national income is maintained, there is little 
doubt of the country’s ability to pay debt 
obligations slowly and at the same time 
reduce war tax rates. On the other hand, 
the conclusion is also obvious that the pay- 
ment of our debt will impose on the econ- 
omy a semi-permanent load of some $5 billion 
to $7 billion a year additional to govern- 
mental costs which would have been in- 
curred if there were no debt. From present 
indications another approximately equal added 
load will result from the war, namely, the 
increased military and veterans’ rehabilita- 
tion expenditures. There is little doubt but 
that due to these two causes alone over $10 
billion a year will be added to the national 
budget requirements. This is a sum well 
above the annual total cost of national gov- 
ernment during the latter years of the 1930's. 
It is more than ten times the annual cost 
of the central government before World 
War I. When it is remarked that the Ameri- 
can people can pay the bill without serious 
question, therefore, it is not intended to 
suggest that the job will be easy. More- 
over, whatever tax system we may adopt 
will undoubtedly interfere in some degree 
with business plans and with productive 
activity. 


The Gist of the Matter 


In conclusion, I should like to summarize 
in a series of propositions which appear to 
be justified by the facts and trends of public 
and private thinking up to this time. 


1. The public today exhibits less concern 
regarding a hundred billion dollars of addi- 
tional national debt than it expressed re- 
specting forty billions only five years ago. 
It appears certain that present comparative 
indifference to sound financing is sadly mis- 
placed. 


2. Both in the late 1930’s and now the 
debt load of the national government is a 
less serious matter than if a significant part 
of it were made up of obligations to other 
countries or to their nationals. As our debt 
stands, the taxpayers of the country are in 
effect obligated to pay the American people 
who own bonds a huge sum of money. This 
payment will prove onerous because it will 
redistribute purchasing power among vari- 
ous economic classes of our people and be- 
cause of the direct expense and friction of 
making the transfer. 


3. Not only must Americans plan for man- 
aging and meeting national debt obligations 
in the postwar period, but they must plan 
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for doing so during a time of readjustment 
from which the peacetime economy will 
gradually, rather than suddenly, emerge. It 
is probable the outstanding credit obliga- 
tions may even continue to grow for some- 
time after the “organized resistance” of the 
enemy has ceased. The financial strain may 
be increased during the period of slow read- 
justment—and perhaps afterward—by (a) 
the normal increase in civilian requirements 
for governmental services, whether in the 
form of social security expansion, educa- 
tional aids, or public construction, and (b) 
the national habit of being careless—if not 
actually indifferent—about the public finances. 


4. Despite all these causes of concern, the 
national government can without disastrous 
results, but not without difficulty, meet the 
country’s debt service requirements, espe- 
cially if it can maintain and enlarge its 
capacity for production of income. To assure 
high income levels sound policies are essen- 
tial, among them (a) a self-reliant, working 
population, (b) a disposition among the 
people to look to private, rather than gov- 
ernmental, action to provide primary pro- 
tection against poverty, (c) the adoption of 
sound national policies toward the promotion 
of private economic activity, and (d), most 
fundamental of all, the attainment of a de- 
cent peace settlement and of international 
relationships favorable to world-wide peace 
and prosperity in all countries. 


5. The exact adjustments by means of 
which postwar budgetary needs, including 
debt service charges, can be met are sus- 
ceptible only roughly to a forecast at the 


present time. The most essential condition 
of securing a statesmanlike plan is public 
interest in and awareness of the problems 
involved in each alternative policy. Each 
of us therefore should study the situation 
and make certain our congressional delega- 
tion is acquainted with our views. It now 
appears probable the budgetary requirements 
will be met by means of a sensible adapta- 
tion of war taxation to peacetime conditions 
and that something like the following tax 
system will be adopted: (a) a revised death 
and gift tax at rates not very much below 
the present ones, (b) a personal income tax 
based on about the present plan and at rates 
ranging from two-thirds to three-fourths of 
present ones and possibly with somewhat 
higher personal exemptions, (c) a corpora- 
tion tax at lower than present rates and 
possibly with some special allowances for 
dividend recipients, and (d) several selective 
sales taxes at rates somewhat reduced below 
wartime levels and probably on a lesser number 
of commodities and services. [The End] 
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Ge eee 811(c) of the Internal Revenue 
Code provides for the inclusion in the 
gross estate of transfers of property made in 
contemplation of death. Any gifts of sub- 
stantial size made within two years of death, 
“shall, unless shown to the contrary, be 
deemed to have been made in contemplation 
of death . . .” As estate practitioners and 
the Government know only too well, this 
provision is one of the most troublesome 
in the law because of its indefiniteness. 


The mist that covers the meaning of this 
provision is demonstrated by the vagueness 
of expression in the Regulations, which in 
turn reflect the unsuccessful struggle made 
by the courts to enterpret the law. Accord- 
ing to Sec. 81.16 of Regulations 105, the 
phrase “contemplation of death,” as used in 
the statute, “does not mean, on the one 
hand, that general expectation of death such 
as all persons entertain, nor, on the other, 
is its meaning restricted to an apprehension 
that death is imminent or near. A transfer 
in contemplation of death is a disposition 
of property prompted by the thought of 
death (though it need not be solely so 
prompted). A transfer is prompted by the 
thought of death if it is made with the pur- 
pose of avoiding the tax, or as a substitute 
for a testamentary disposition of property, 
or for any other motive associated with 
death. The bodily and mental condition of 
the decedegt and all other attendant facts 
and circumstances are to be scrutinized to 
determine whether or not such thought 
prompted the disposition.” 


This provision, which attempts to fix lia- 
bility according to the motive of the decedent 
in making the gift, has been a source of 
constant bickering between executor and the 
Bureau of Internal Revenue; it has been 
“productive of litigation but not of revenue.” * 


1 Statement of Randolph £. Paul, Hearings be- 
fore the Committee on Ways and Means, Revenue 
Revision of 1942, p. 9. 


2 Circuit Court of Appeals, U. S. District Courts 
and the Court of Claims. 
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This is the story of one of the big and misty problems in estate tax administration, 
as shown in judicial decisions from 1939 through 1944. 


Gifts in Contemplation of Death 


By MARTIN ATLAS 


Four tests are often mentioned as being 
important evidentially in determining whether 
a gift was in contemplation of death. These 
are (1) size of the transfer; (2) age of 
transferor at time of making the gift; (3) 
time interval between transfer and death, 
and (4) state of the transferor’s health. This 
article examines the cases of the last five 
years with particular reference to these 
criteria. 


The total number of estate tax returns in 
which the question of contemplation of 
death is raised is unknown since many are 
settled out of court. During the period 
January 1, 1939, to April 1, 1944, however, 
92 cases were found to have been litigated 
on this specific subject before the Tax Court 
(formerly the Board of Tax Appeals) and 
the Federal courts.” 


Analysis of Cases 


The 92 cases examined involved 112 
transfers alleged to have been made in con- 
templation of death. Of the total number 
of transfers, 34% were held upon final ad- 
judication to be in contemplation of death. 
The Government’s record of success in the 
Federal courts is somewhat better than its 
record before the Tax Court, since it won 
46% of the 52 transfers tried in the Federal 
courts and only 23% of the 60 transfers tried 
before the Tax Court. 


Size of Transfer 


All of the transfers litigated were of sub- 
stantial size and averaged over $250,000. 
The data show no consistent relationship 
between the size of the transfer and the 
ratio of cases won by the Government. The 
highest ratio was found in transfers under 
$25,000 and the lowest in transfers of 
$100,000-$500,000. The percentage of cases 
won by the Government classified by size 
of transfer is shown in Table 1. 
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TABLE 1 


Ratio of cases won by Government accord- 
ing to size of transfer alleged to be in 
contemplation of death, 1939-1944. 





Per cent of cases won 
by Government 


Size of transfer 
(thousands of dollars) 





Under 25 
25—50 
50—100 
100—500 
500—1000 
1000 and over 
Unknown 
Total 


63.6% 
37.5 
35.0 
19.0 
25.0 
42.9 
62.5 
33.9 








Data are not available in all cases to 
show the relation which the transfer alleged 
to be in contemplation of death bore to the 
value of the estates involved. In those cases 
where the data are available, however, there 
is no apparent relationship between the 
factors. 


Age of Transferor 


The age of the transferor when making 
the alleged gift in contemplation of death 
offers little guide as to whether the court 
will find for the Government. The average 
age of the transferors in the cases examined 
was about 70 years. As shown in Table 2, 
54.4% were 70 years or more at the time 
of making the gifts in question. 


TABLE 2 


Frequency distribution of transferors by age 
at time of making alleged transfers in 
contemplation of death, 1939-1944. 








Number 
of transferors 


Cumulative per cent 
of transferors 





Under 50 
50—55 
55—60 
60—65 
65—70 
70—75 
75—80 
80—85 9 
85—90 4 
90 and over 1 


Total 1" 





1 Data unavailable with respect to the age of 
transferor involved in nine transfers. 


The decisions show only an indecisive 
pattern where age of the transferor is con- 
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sidered. For example, in One case* the 
donor was only 50 years old when he made 
the gift. Nine months later he died and 
the court found the gift to be in contempla- 
tion of death on the basis of the statutory 
presumption. 


In the Bradley case* the donor was 85 
when he made the gift and died four months 
thereafter. The Court held, however, that 
this was not in contemplation of death. 


Table 3 shows the difference in the Gov- 
ernment’s success in cases where the trans- 
feror was at an advanced age at the time 
the transfer was made. Where the trans- 
feror was under 70, the Government won 
about one-fourth of its cases; where the 
transferor was 70 or over, the Government 
was successful in one-third of the cases. 


Time Between Date of Transfer 
and Date of Death 


The Government is no more successful in 
suits involving gifts made shortly before 
death than where long periods have elapsed. 
In the Bradley case supra, for example, only 
four months intervened between the date of 
gift and date of death, and the Government 
lost despite the advanced age of the grantor. 
In the Springer case,> however, the grantor 
was ten years younger than in the Bradley 
case and lived for almost twelve years after 
making the gift, but the decision was in 
favor of the Government. Table 4 classifies 
the cases under consideration and shows the 
lack of relationship between the time lapse 
and the Government’s success. 


A cross-classification of transfers by lapse 
of time between date of transfer and date of 
death and by age of transferor shows that 
in 101 transfers where data were available, 
the Government was most successful in 
cases involving transferors of less than 70 
years of age making gifts not more than 
three years before death. . This situation 
was presented in 19 cases, of which the Gov- 
ernment won 10. On transfers made more 
than three years before death, the Govern- 
ment was equally unsuccessful with the 
transferors over 70 as with those under 70. 
In cases involving transferors who were 70 
years old or more, the Government was 
more successful in cases involving gifts 
made not over three years before death than 
where the gift was made a longer time be- 


3 Turner v. Hassett, 37 Fed. Supp. 996, 41-1 
ustc {| 10,044. 

4 Bradley v. Smith, 114 Fed. 
ustc J 9638. 

345 B. T. A. 561, CCH Dec: 12,145. 
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fore death. But even in such cases, the 
Government was successful in only about 
one-third of the cases. 


State of Transferor’s Health 


The state of a transferor’s health is ob- 
viously an important consideration and one 
often referred to in litigation. It is probably 
the single most definite objective criterion. 
Where a person knows he is seriously ill 
and is not on the road to recovery, a gift 
of substantial size made by him is likely 
to be found to be in contemplation of death. 
The area of doubt here, however, is due to 
the uncertainty as to whether the transferor 
knew of his physical state. If it is not shown 
that he did: know, then the mist of indefinite- 
ness again shrouds the question. For ex- 
ample, in the Turner case, supra, the trans- 
feror, aged 50, suffered from cancer but 
allegedly did not know it. The gift made 
by him was held by the Massachusetts Dis- 
trict Court to be in contemplation of death. 
In the Second Circuit, however, just a few 
months earlier, a transfer made by a 73-year 





old man, also unknowingly a sufferer from 
cancer, was adjudged not to be in contem- 
plation of death. Blakeslee v. Smith, 110 Fed. 
(2d) 364, 40-1 ustc J 9314. 


Further analysis of the cases seems un- 
necessary in order to demonstrate that the 
courts have made little progress during the 
last few years toward clarifying the law and 
setting objective standards for the determi- 
nation of when a gift is in contemplation of 
death. The four so-called objective tests, 
upon analysis, lend little help insofar as 
definiteness is concerned. Thus, there con- 
tinues to exist a situation which plagues both 
the taxpayer and the administration. 


That the present problem arises only due 
to the tax favoritism given to mter vivos 
gifts is obvious. ‘That the repeal of the 
contemplation of death provision would open 
a wide avenue for tax avoidance and loss 
of revenue to the Government is also ob- 
vious. A solution is therefore necessary 
which (1) places the burden of the estate 
tax on transfers made in an effort to avoid 
the tax, and (2) is clear and definite in its 
applicability. Theoretically, it would seem 


TABLE 3 


Distribution of decisions in favor of Government and decisions in favor of taxpayer 


in contemplation of death cases by age of transferor, 1939-1944." 





e 


Decision for 
Government 


Age of transferor 





Per cent of total number of 
transfers decided in favor 
of the Government 


Decision for 
taxpayers 





Under 70 a cbs Aedes ors cet 


70 and over 19 


35 25.6 
37 33.9 





1 Data unavailable with respect to the age of transferor involved in nine transfers. . 


TABLE 4 


Distribution of decisions for and against the Government in contemplation of 
death cases by time between date of gift and date of death, 1939-1944. 






Number of months 





Per cent of cases 








Decision decided in favor 
between date of gift Decision for against of the 
and date of death Total Government Government Government 

Not over 1 5 2 3 40.0 
1— 3 6 4 y 66.7 
3— 6 9 3 6 33.3 
6— 9 8 5 3 62.5 
9—12 5 2 3 40.0 

Be ee en ee eae, eee 7 1 6 14.3 
18 — 24 8 3 5 375 
24 — 36 : ve i 3 2 50.0 
36 — 48 . ROR. aA th ch haloes 9 1 8 ti. 
oe ces. et eee . 40 10 30 25.0 
Ree Con me ee :103* 34 69 33.0 


1 Data unavailable for nine of the 112 transfers. 
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desirable to base the liability in these cases 
according to the effect rather than the mo- 
tive. This, however, would probably only 
shift the type of question litigated from a 
determination of whether the transfer was 
in contemplation of death to whether the 
transfer was such that there was reason to 
believe that a similar disposition of the 
property would have been made at death, 
had it not been made earlier. 


Suggested Solution 


One solution to the contemplation of death 
problem, and one which has much to rec- 
ommend it, is an integrated estate and gift 
tax.’ If such a plan were effected, it would 
be unimportant, except income-taxwise, 
whether the transfer were made during life 
or at death, and therefore the contemplation 
of death problem would disappear. 


While the elimination of contemplation 
of death problems argues strongly for inte- 
gration, the question of whether or not the 
estate and gift taxes shall be integrated must 
depend on considerations other than contem- 
plation of death. Among these questions 
are (1) the relative equities of taxing trans- 
fers during life the same as those at death 


and (2) the possibilities of determining a 
concept of taxable transfer to fix the time 
for imposing a transfer tax which will be 
definite and yet not destructive of income 
tax revenues. The difficulties of this latter 
problem may be readily realized by merely 
stating that a solution of this question in- 
volves recent court decisions such as Clifford, 
Horst and Hallock. 

Other methods of eliminating the contem- 
plation of death problem exist, but these are 
arbitrary. Some of these possibilities are: 
(1) providing that all gifts made a certain 
number of years before death shall be in- 
cludible in the gross estate (the British 
method), (2) providing that all gifts in 
excess of a specified sum made by donors 
over 65 years of age shall be includible in 
the gross estate (Treasury proposal),’ and 
(3) reconsidering the legal possibilities of 
some type of conclusive presumption not- 
withstanding Heiner v. Donnan.’ 

The only complete solution of the con- 
templation of death problem, however, lies 
in integration. It would seem, therefore, 
that the importance of the problem should 
lend weighty support to the consideration 
of the desirability of integration by tax coun- 
sels and Government alike. [The End] 


Mr. Atlas is Economic Analyst for the Division of Tax Research, 
Office of the Secretary, Treasury Department, Washington, D. C. 
The opinions expressed are his own personal views and do not 


necessarily represent the views of the Treasury Department. 


6 Under an integrated estate and gift tax, there 
would be only one transfer tax, computed as the 
present gift tax, with the transfer at death con- 
stituting the final transfer. For a discussion of 
the pro’s and con’s of integration, see Magill, 
The Impact of Federal Taxes (1943) p. 31; Paul, 
Federal Estate and Gift Taxation (1942) pp. 89, 
1210, ‘‘Integration of Estate and Gift Taxes,”’ 
7 Law & Contemporary Problems, p. 331; Gris- 


wold, ‘‘A Plan for the Coordination of the In- 
come, Estate and Gift Tax Provisions with 
Respect to Trusts and Other Transfers,’’ 56 
Harvard Law Review, p. 337. 

7 Statement of Randolph E. Paul, Hearings be- 
fore the Committee on Ways and Means, Revenue 
Revision of 1942, p. 91. 

8 285 U. S. 312 (1932), 3 uste J 913. 
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24013 


By JOHN E. HUGHES 


Mr. Hughes wrote an article for the March, 1939 issue of TAXES—The Tax 





Built on Fallacy! 


Magazine the theme of which was that Article 11 of Regulations 80 was invalid. 
Subsequent to that article, the Board of Tax Appeals (41 B. T. A. 1178) and the 
Court of Appeals for the Second Circuit (111 F. (2d) 78) held it valid. After 
these decisions, the District Court for Maryland held it invalid (33 F. Supp. 216), 
citing the article in TAXES. Finally, the Supreme Court, in Maass v. Higgins 
(312 U. S. 443, 41-1 ustc J 10,032) held it invalid. Will the fate of G. C. M. 24013 


A CASE was presented in G. C. M. 24013, 
{£\ published in C. B. 1943 at page 794, the 
facts of which caused a taxpayer concededly 
to fall squarely and literally within the pro- 
vision of subparagraph (4) of Subdivision 
(b), Section 722 of the Internal Revenue 
Code, and thus become entitled to substitute 
for its actual base period earnings what it 
would normally have earned in such period, 
but it was held that any profits it concededly 
would have earned during 1939, due to 
orders arising from the European War, must 
be eliminated in reconstructing its 1939 
income. 


It is the purpose of this article to show 
that such construction finds no support in 
the words of the statute, that it runs counter 
to the spirit, purpose and implications of 
the Statute, to examples given and state- 
ments made in the Committee reports, 
creates indefensible discrimination between 
direct competitors and is an unwarranted 
perversion and harsh construction of a relief 
provision, causing it to operate more harshly 
in the circumstances than the provision it 
was written to alleviate. 


At the outset, let us consider three ex- 
amples of the application of G. C. M. 24013 
selected at random. 


(1) Testimony before the Committee dis- 
closes that, during the latter part of the base 
period, the Boeing Airplane Company was 
developing the world-famed Flying Fortress. 
(Finance Committee Hearings on Revenue 
Act of 1942 at pages 1963 to 1969.) That 
corporation’s reports to the Securities and 
Exchange Commission disclose a 1938 loss 


G. C. M. 24013 


prove him once more the prophet? 


of $553,000 and a 1939 loss of $3,284,000. 


It has no profits tax income credit. These 
reports also disclose that, during the base 
period, it was expanding its facilities to 
produce the large bomber. Reports filed 
with the Securities and Exchange Commis- 
sion disclose that the 1939 profit of North 


‘American Aviation, Inc. was $8,445,000 and 


that of Curtiss-Wright Corporation $6,674,000. 
Assume Boeing claims relief under section 
722 on the ground of a change in character 
of business due to a new product and to 
expansion of facilities. Relying on G. C. M. 
24013 and on the bulletin of instructions to 
Revenue Agents, the Bureau must in effect 
say, “The statute requires us to consider 
that you changed the character of your 
business two years before you did and, ac- 
cepting this assumption, we must concede 
you would have made large profits in 1939 
because we know the large contracts you 
had on hand at the close of that year and, 
if the bombers had then been ready for de- 
livery, which they would have been had you 
made the change two years before you did, 
you would have sold them at your own price. 
However, such 1939 sales would have been 
due to the European War and we, therefore, 
cannot allow you the earnings you would 
have made in 1939 under the circumstances.” 


Boeing might well say, “Since Congress 
has allowed North American and Curtiss its 
1939 earnings plus the premium allowed by 
section 713 (f) of the Code for increased 
earnings in the last half of the base period 
as a profits tax credit and such earnings were 
largely due to the European War, why 
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should it want to deny war-created earnings 
to us under a relief provision? Why should 
a provision designed to remedy and liberalize 
a general provision, which allows such earn- 
ings as a credit base, operate more harshly 
than such general provision? Look at the 
discrimination resulting.” It might ask if 
the sole object .and purpose of section 722 
was not to relieve cases of tax hardship and 
point out that the House Report on the 1941 
Act stated this legislation “should alleviate 
at least the bulk of the severe hardship cases 
which may arise. The success or failure of 
legislation of this type depends to a con- 
siderable degree upon its sympathetic and 
intelligent administration.” (C. B. 1941-1, 
p. 551.) 


Example in Senate Report 


(2) Senate Report No. 1631, on the Rev- 
enue Bill of 1943, states at page 203 that 


relief is allowable in the following case 
(C. B. 1943-2, p. 393): 


“Where the invested capital is abnormally 
low. For example, a taxpayer operating a 
leased plant valued at $1,000,000 commenced 
business in 1940 with invested capital of 
$40,000 plus the lease. The invested capital 
in this case is unusually low compared to the 
size of its operation and the taxpayer would 
be allowed a constructive average base 
period net income.” 


Assume such corporation was making an 
article for naval vessels, and applies for re- 
lief on the ground it falls literally within the 
above example. The Bureau probably will 
say it must concede that it would have made 
large 1938 and 1939 profits because of the 
commencement in 1938 of our naval ship- 
building program due to Hitler’s actions in 
Europe but otherwise it would not have 
made a profit and, under G. C. M. 24013, it 
would have been due to abnormal events 
and there is no basis to reconstruct “normal 
earnings”. 

(3) Senate 
page 37: 


Report No. 1631 states at 

“A taxpayer during the base period, in 
addition to its regular business of manu- 
facturing dental equipment, in 1937 entered 
the field of manufacture of custom-built pre- 
cision parts and instruments for the aviation 
industry, using surplus capacity for the pur- 
pose. Such a change would entitle it to 
relief, and the normal expansion, including 
expansion of line of products, which it 
would have experienced in this new field 
under the circumstances of the base period 
had it entered such field two vears earlier, 
would be considered.” 
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This taxpayer applies for relief under sec- 
tion 722 and is met with the concession that, 
in the assumed circumstances, it would have 
earned large profits but that they would 
have been due to war demand, which cannot 
be considered under G. C. M. 24013. Tax- 
payer’ might well reply that the above 
quoted Senate Committee statement says, as 
plain as language can, that it is entitled to 
all the profits it would have normally made 
“under the circumstances of the base period” 
and, when that statement was made, Con- 
gress well knew the European War was one 
of the circumstances of the base period. It 
might also add that both the Statute and the 
Reports say the circumstances not to be 
considered are those arising after December 
31, 1939, and mention no others, that not 
only are no circumstances prior thereto ex- 
pressly included but also “expresio unius est 
exclusio alterius” is a hornbook canon of 
statutory construction. 


House and Senate Reports 


Both House and Senate reports (C. B. 
1942-2, p. 477, 391, 649) state: 


“In order to eliminate consideration of 
the effects of the war, it is provided that, in 
determining the constructive average base 
period net income, no regard shall be had to 
events or conditions affecting the taxpayer, 
an industry of which it is a member, or tax- 
payers generally, occurring or existing after 
December 31, 1939. Thus high war prices, 
swollen demand and other factors which would 
not be normal prior to the imposition of the 
excess profits tax shall be eliminated in the 
computation of the normal or average earn- 
ings capacity of the taxpayer.” 


It will be observed that implicit in the 
above is the statement that high war prices 
are to be left out only if occurring after 
December 31, 1939, but G. C. M. 24013 pur- 
ports to amend this statement to say that 
such things are not to be considered if they 
happened in the base period. The statute, 
in section 722 (a), provides that “no regard 
shall be had to events or conditions affecting 
the taxpayer, the industry of which it is a 
member, or taxpayers generally, occurring 
or existing after December 31, 1939,” and 
the G. C. M. undertakes to amend the statute 
by adding “nor shall regard be had to such 
events during the base period, if they were 
abnormal.” Of course, a G. C. M. has little 
weight in the courts (Biddle v. Commissioner, 
302 U. S. 573, 582; 38-1 ustrc J 9040) and it is 
hornbook that even a regulation, which un- 
dertakes to add words to a statute, is in- 
valid (Manhattan General Equipment Co. v. ° 
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Commissioner, 297 U. S. 129, 134; 36-1 ustc 
79105) because the people, in which the 
sovereignty resides, have delegated the legis- 
lative power in the Constitution to Congress 
alone and have not authorized Congress to 
redelegate it. 


There are other statements in the Com- 
mittee reports which refute the Bureau con- 
struction, such as the example in the Senate 
Report at C. B. 1942-2, p. 651. 


The Legal Basis of G.C.M. 24013 


Having submitted the above examples of 
the application of G. C. M. 24013, we come 
now to an examination of the legal basis 
upon which it rests. 


The construction in G, C. M. 24013, which 
deals specifically with war contractors, rests 
solely upon wrenching the words “normal 
earnings” from their context in the statute 
and construing them completely detached 
from the statute in which they appear. The 
bulletin of instructions to Revenue Agents adds, 
as a makeweight, that the purpose of the ex- 
cess profits tax law is to recapture war profits. 


It is only in cases of high profits and high 
taxes that relief will be needed and, without 
pausing to examine how far this makeweight 
operates as an argument to nullify any and 
all relief provisions, it is pertinent to ob- 
serve, as hereinafter shown in more detail, 
that G. C. M. 24013 deals with a foreign 
war contractor; that after the enactment of 
the profits tax law such contracts were taken 
over by our own government, and in 1942 
renegotiation was substituted for excess 
profits tax as a more effective means of re- 
capturing excess profits in case of war con- 
tractors; and, after it, there were no “excess 
profits” left if the Departments and Tax 
Court obeyed its mandate. 


The first and fundamental fallacy of 
G. C. M. 24013 is that it overlooks that what 
Congress had reference to in the phrase 
“normal earnings” was the specific period 
1936 to 1939 inclusive and this means, as the 
above-quoted Committee report indicates, 
what would normally have been the earn- 
ings under all “the circumstances of this 
base period”, including the circumstances of 
foreign war. 


Foreign war was normal and not ab- 
normal during this base period. There was 
foreign war in each year of it; the war of 
Italy against Ethiopia, the war of Japan 
against China, the war in Spain, in which 
German, Russian and Italian army units 
participated, the border clashes between 
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Russia and Japan and the tremendous 
German preparations culminating in the in- 
vasion of Poland on September 1, 1939. 


It is submitted that, if a statute used the 
phrase “the fair normal earnings of the 
business for 1944,” it would clearly mean 
under all 1944 conditions, including war con- 
ditions, and if it used the phrase “fair normal 
earnings for 1932,” it would clearly mean 
under all the circumstances existing in 1932, 
including the depression. Normal earnings 
in years of war are not normal earnings 
in years of peace, just as normal earn- 
ings in a boom year are not normal in a 
depression year and vice versa. In a wat 
year rationing and other restrictions, which 
would not be tolerated in a peace year, be- 
come normal, and so do great demand and 
large profit. 


What G. C. M. 24013 overlooks is that, in 
case of a change in character of business, 
the phrase “normal earnings” does not refer 
to earnings over an undisclosed, nebulous 
period of time but only for the specific years 
1936 to 1939 inclusive and, in the plain words 
of the Congressional Committee, “under the 
circumstances of the base period,” viz.: the 
years 1936 to 1939. 


In Claridge Apartments Co. v. Commis- 
stoner, 321 U. S. —, 44-2 ustc J 9532, it was 
held that a construction which depends on 
tearing statutory words from their context 
and failing to consider them in the light of 
the entire statute cannot be sustained, and it 
is submitted that G. C. M. 24013 embodies 
precisely, and rests entirely on, such a con- 
struction. It states, “In determining what 
constitutes normal earnings the effect of ab- 
normal events must be eliminated.” 


Congressional Intent 


It is not reasonable that, if Congress had 
intended war demand or abnormal events 
during the base period to be eliminated, it 
would have so stated and that the state- 
ments both in the statute and the reports to 
the effect that it is to be eliminated after 
December 31, 1939, imply that it is not to 
be eliminated before that date but only after 
that date, which is as far as the statements, 
both in the Committee reports and in the 
statute, go. 


The discovery of a rich oil pool adjoining 
a medium-sized county seat is more abnormal 
than war because it can happen in the same 
place only once and, under the reasoning of 
G. C. M. 24013, a hotel corporation which 
began in 1939 to construct an addition to 
house the influx of oil men would be denied 
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relief while its only competitor, with a large 
hotel already built, would have its actual 
earnings included in its profits tax credit. 
The same would be true if a great American 
manufacturing corporation moved its plant 
to the town in the base period. 


A reading of other provisions of the 
statute disclose that Congress was only 
concerned to prevent the base period income 
from being reduced by abnormal deductions 
and events while it was willing to have it 
increased generally by all the profits a tax- 
payer earned in the base period, whether 
abnormal or not. For example, section 
711 (b) disallows deductions due to payment 
of judgments and disallows other abnormal 
deductions, but there is no provision pre- 
venting the corporations from receiving 
judgment and other abnormal payments, in- 
cluding them in base period income and re- 
ceiving excess profits credit thereon. It is, 
therefore, submitted that the same spirit and 
policy embodied in the statutory definition 
of base period income in section 711 are at 
least applicable to the construction of relief 
income under section 722. 


It is further pertinent that, when the 
profits tax law was enacted in 1940, it was 
designed to recapture excess war profits and 
is still so designed in case of nongovern- 
ment contractors or subcontractors. How- 
ever, it was deemed inadequate for this 
purpose as to government contractors and 
subcontractors and, on April 28, 1942, the 
renegotiation law was enacted. The scores 
of cases now before the Tax Court disclose 
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that it started to recapture only profits 
which the excess profits tax left. This law 
makes it the duty of the departments and, 
on appeal, the Tax Court to eliminate “ex- 
cessive profits”. It can be taken for granted 
that, when a renegotiation appeal and a sec- 
tion 722 appeal are before the court for the 
same year, the renegotiation case must be 
decided first. A decision in the renegotia- 
tion case is an adjudication eliminating “ex- 
cessive profits” and weakens the basis of an 
argument in the section 722 case that relief 
must be denied to recapture excessive 
profits. 


In passing, it may be noted that form 991 
calls for the income and tax stated on the 
excess profits tax return. This does not 
present the case properly where there has 
been renegotiation after the return was filed. 
In such case the form should be amended 
to set forth the net income after renegotia- 
tion and the tax. thereon because it is the 
only tax from which relief can be granted. 

In conclusion, it is submitted that an ar- 
bitrary ruling contrary to the express pro- 
visions and policy of the statute, allowing 
the base period credit in other than relief 
cases contrary to examples and statements 
in the Committee reports on the relief pro- 
visions, cannot be supported by wrenching 
the words “normal earnings” from their 
statutory context and disregarding the fact 
that they refer to the specific years 1936 to 
1939 and that foreign war was the normal, 
general, everyday event during these speci- 
fied years. [The End] 


TAXPAYER IN SUSPENSE 


The English seem to have as much success with their language as we in completely 


confounding the taxpayer. 


Here’s a choice bit contributed by the Board of Inland Revenue 


and entered as an instructive item for taxpayers in the British publication Ta-ration 


(March 10): 


“Where repairs and renewals which have fallen due to be carried out cannot be 


carried out owing to the exigencies of the war, and are therefore being deferred until 
the end of the war, it is the practice to hold a part of the charge in suspense, in order to 
give immediate relief as though the repairs and renewals had actually been carried out 
during the war. When, after the end of the war, the deferred repairs and renewals are 


in fact carried out, the tax held in suspense, after making any necessary adjustments by 
reference to the expenditure actually incurred, will be discharged.” 
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A résumé of the legislative growth of the carry-back provisions 


NET LOSS CARRY-BACKS 


By MORRIS FEDDER 


‘Preece seg and carry-overs have 
been provided for in various. Revenue 
Acts from 1918 to date. The provision 
dealing with an allowance of a current year 
operating loss to be carried back and carried 
forward to a former or succeeding year was 
enacted in the Revenue Act of 1918, which 
was approved February 24, 1919. This pro- 
vision was known as section 204 of the Rev- 
enue Act of 1918 and permitted carry-backs 
and carry-forwards for one year for the tax- 
able years beginning after October 31, 1918, 
and ending prior to January 1, 1920. The 
Revenue Act of 1921 also had a section 204 
which permitted net losses to be carried for- 
ward for two succeeding years, but contained 
no carry-back provisions. Section 206 of the 
Revenue Acts of 1924 and 1926 had pro- 
visions somewhat similar to section 204 of 
the Revenue Act of 1921. In the Revenue 
Act of 1928 the provision dealing with the 
allowance of net losses to be carried forward 
for two succeeding years was known as sec- 
tion 117. Section 117 of the Revenue Act 
of 1932 permitted losses to be carried for- 
ward but one year, and eliminated the right 
to carry forward the net loss incurred in 
1930 to the year 1932, thereby annulling the 
Revenue Act of 1928 in this respect. 


The National Industrial Recovery Act, 
approved June 16, 1933, entirely abolished 
the provisions relative to carrying forward 
operating losses to a succeeding year or 
years. 


The Revenue Act of 1939 reinstated the 
two-year carry-forward provisions of previous 
acts, and permitted a loss which was in- 
curred in any year beginning after December 
31, 1938, to be carried forward for two years 


for any taxable year beginning after De- 
cember 31, 1939. 


Mr. Morris Fedder is both an Attorney at 
Law and a Certified Public Accountant 
in Baltimore 


Net Loss Carry-Backs 


When the Excess Profits Tax Act of 1940 
was enacted, it contained a provision for the 
carrying forward of unused excess profits 
tax credit. This provision was later broad- 
ened by the Revenue Act of 1941, which was 
made retroactive to the year 1940, and was 
known as section 710-C. The Revenue Act 
of 1942 greatly amplified the provisions 
granting relief both to individual and cor- 
porate taxpayers insofar as carrying back 
and carrying forward net operating losses 
are concerned. Since this is the basic Rev- 
enue Act which we must rely on for the 
purposes of obtaining refunds “for prior 
years, or receiving credits or benefits in sub- 
sequent years, it is my purpose to discuss 
the applicable provisions in as full and com- 
plete a manner as possible. 


Section 122 deals with the income tax pro- 
visions, and section 710 deals with the ex- 
cess profits tax provisions. Of course, the 
excess profits tax provisions apply to cor- 
porations only, but the income tax provi- 
sions apply to corporations and all other 
taxpayers. These relief provisions limit the 
losses which may be carried back or carried 
forward to business losses; also, in view of 
the fact that this is a relief provision, Con- 
gress was of the opinion, and so provided, 
that the net operating loss of a business for 
a year, whether corporate or individual, 
should be reduced by certain items which 
are not ordinarily taxable or wherein the 
taxpayer is given some special benefit. 
Some of these provisions follow: 


First of all, the current year “tax return 
loss” is converted into a “net operating loss.” 
As to all taxpayers, both individuals and 
corporations, depletion is permitted to be 
taken in the computation of a net operating 
loss only on a cost basis, which means that 
the special relief granted to certain taxpayers 
to use certain percentages of gross income 
as the depletion charge, is not permitted as 
a deduction in full when the current year 
tax return loss is converted into a net op- 
erating loss. Similarly, all tax-exempt in- 
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terest, such as interest on city, state, and 
certain United States bonds, which would 
ordinarily be exempt, is included as income 
for the purpose of determining the net op- 
erating loss; also, in computing the current 
year net operating loss, the operating loss 
deductions from other years are eliminated. 
The foregoing additions to income and 
limitations of deductions apply both to cor- 
porate and other taxpayers. There are sev- 
eral additional adjustments which apply only 
to other than corporate taxpayers. These 
additional provisions provide as follows: 


Textbook Computations Complicated 


All capital gains and losses shall be taken 
into account without regard to holding 
period percentages, and as so computed, 
capital loss deductions shall not exceed the 
amount of capital gains. The regulations 
and textbooks dealing with these provisions 
show rather complicated computations in 
determining the amount to be added back 
as a result of this adjustment. However, 
it seems that if the capital losses actually 
exceed the capital gains, the adjustment in 
practically all cases will amount to $1,000, 
because under the present provisions of the 
Code, that sum is the maximum amount 
which may be deducted for net capital losses 
from other income. Non-business deduc- 
tions are allowable only to the extent of 
non-business income. This is very under- 
standable because Congress intended to 
grant relief for business losses only, and 
therefore is properly excluding non-business 
deductions where they exceed non-business 
income. There is one further limitation with 
regard to corporations and that is that ex- 
cess profits taxes paid or accrued within the 
taxable vear shall be allowed as a deduction 
subject to certain limitations which deal 
with payments to foreign governments, and 
also that such tax shall be computed without 
regard to the adjustments provided in sec- 
tion 734. There is a further provision on 
this matter which states that in case of con- 
solidated returns the excess profits tax shall 
be allocated to the members of the affiliated 
group under regulations prescribed by the 
Commissioner with the approval of the 
Secretary. 


So far we have dealt only with the pro- 
visions showing how the current year “tax 
return loss” is converted into a “net operat- 
ing loss.” The next step is to convert the 
“net operating loss” into a “net operating 
loss carry-back or carry-forward” for each 
of the years into which it is carried. This 
requires conversion of the “net income” for 
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each year into “net income as adjusted.” 
When computing “net income as adjusted” 
there is also excluded depletion in excess of 
cost; there is added back tax-exempt inter- 
est, and the excess of capital loss over capital 
gains is eliminated, thereby increasing net 
income and arriving at the adjusted net 
income. The amount of the increase of the 
adjusted net income over the net income is 
then deducted from the net operating loss 
carried back or carried over, which reduced 
figure becomes what is known as “net operating 
loss deduction.” Note that when determining 
“adjusted net income,” no adjustment is 
necessary for non-business deductions even 
though such deductions may exceed non- 
business income. 


In a 1945 tax course example of how to 
compute a net operating loss deduction 
“carry back,” the tax return loss for 1944 
amounted to $177,500. This loss was con- 
verted into a net operating loss by the fol- 
lowing deductions and additions: 


$ 1,000 
20,000 
500 
1,500 


1. Capital loss (excess over gains) 
Depletion ’ 
Non-taxable interest - 
Non-business expense 


$23,000 


This $23,000 was deducted from $177,500 
leaving a net operating loss of $154,500. The 
1943 net income per return was $269,500, and 
was increased to net income as adjusted of 
$287,000, which increase of $17,500 was 
made up as follows: 


Total 


1. Capital loss (excess over gains) 
2. Depletion 
3. Non-taxable interest 


$ 1,006 
16,000 
500 


Total $17,500 


‘As stated before, the net operating loss 
deduction was $154,500 from which was de- 
ducted $17,500, representing 1943 adjustment, 
leaving a net operating loss deduction to be 
applied against 1943 net income of $137,000. 
The original 1943 net income having been 
$269,500 was thereupon reduced by the net 
operating loss deduction “carry-back” of 
$137,000, leaving $132,500 1943 net income on 


which tax is payable. 


Mr. Maloney’s Article 


The May, 1944, issue of TAxEs—The Tax 
Magazine carries an article by Joseph A. 
Maloney, which is condensed from an article 
published in the Illinois Manufacturers Costs 
Association Bulletin of March, 1944. This 
article contains the application of the ex- 
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cess profits tax carry-over and carry-back 
for a corporation whose total net income 
for the years 1942 to 1947, both inclusive, 
amounted to $400,000. The corporation 
earned $300,000 in 1942; $500,000 in 1943; 
and $100,000 in 1947, making a total of 
$900,000. The corporation sustained losses 
of $200,000 in each of the years 1944 and 
1945, and also sustained a loss of $100,000 
in 1946, making a total of $500,000. The 
tax as computed on the assumption of an 
excess profits credit of $95,000 and a specific 
exemption of $5,000, total $100,000, amounted 
to $202,000 in 1942; $364,000 in 1943, and 
$40,000 in 1947, making a total of $606,000, 
resulting in a net deficit of $206,000 to the 
corporation. 


The tax as recomputed on allowance for 
carry-back and carry-over totalled $164,100, 
which left $235,900 in the surplus of the 
corporation. The author made no effort in 
his computations to show the carry-back 
refund against the years 1942 and 1943, but 
showed the refunds in 1944 and 1945, and 
showed no tax due for 1947. 


The writer took the same example and 
applied the 1944 and 1945 loss to the years 
1942 and 1943, and arrived at the same total 
tax liability of $164,100, as follows: 


For 1942 the income tax amounted ‘to 
$40,000, but there was no excess profits tax. 


For 1943 the original income tax as paid 
was $40,000, but, in view of the reduction 
of $351,000 in the excess profits tax, the 
corrected income tax became $116,000 and 
the corrected excess profits tax totalled 
$9,000, making $125,000 less $900 postwar 
refund, bringing a net tax liability for 1943 
of $124,100. By applying the 1946 loss of 
$100,000 against the 1947 gain of $100,000, 
no tax was due for 1947. 


This example illustrates the fact that when 
you carry back the unused excess profits tax 
credit, you reduce the excess profits tax and 
at the same time automatically increases 
the income tax. 





PREMIUM ON BIGAMY 


Reader Ernest Maass of New York sends in a startling statement he encountered 


The 1942 Revenue Act further provides 
that the net operating loss deduction may 
not be carried back to taxable years begin- 
ning prior to January 1, 1941, and Mr. Law- 
rence H. Dwyer, in an article entitled 
“Carry-back Refunds and Postwar Plans” 
in TAxEs—The Tax Magazine of August, 
1944, states in a footnote: 


“The loss deduction is denied to: Corpo- 
rations improperly accumulating surplus; 
personal holding companies; foreign personal 
holding companies—for which a net operat- 
ing loss credit is included in the basic surtax 
credit—and regulated investment companies.” 


Section 102(d) of the Code reads as fol- 
lows: “Definitions—As used in this chapter— 


“(1) Section 102 Net Income—The term 
‘section 102 net income’ means the net in- 
come, computed without the benefit of the 
capital loss carry-over provided in Section 
117(e) from a taxable year which begins 
after December 31, 1940, and computed 
without the net operating loss deduction 
provided in section 23(s), minus the sum 
of— o” = 


Mr. Dwyer, in the same article, shows a 
graph which indicates that it is theoretically 
possible for a large 1946 loss to be carried 
back to 1942 and carried forward to 1950. 
I am sure, however, that before 1950 arrives 
we will have a new Revenue Act which will 
change the provisions relative to carry-back 
and carry-forward considerably. 


In conclusion, mention should be made of 
a decision of the Tax Court (Moore, Inc. v. 
Commissioner, 4 TC —, No. 49, promulgated 
November 30, 1944) which holds that a cor- 
porate net operating loss of the calendar 
year ended December 31, 1941, for determin- 
ing the carry-over as a net operating loss 
deduction for the calendar year 1942, is to 
be determined under Section 122(d)(4) of 
the Internal Revenue Code, and not under 
the provisions of the law in effect in 1941, 
as contended by the Commissioner. 


[The End] 











in a somber-toned article on “The Tax Problem” (Consumer Reports, February, 
1945). It says—‘“If you were married at the end of 1944, you are allowed an 
exemption of $500 for each spouse.” (Italics added.) 


Net Loss Carry-Backs 








CURRENT 


RESENTED HERE is a summary of 

some of the business tax laws enacted by 
the state legislatures which have already met 
or are now in session. . 


Franchise Taxes 


Colorado: S. B. No. 19, Laws 1945, pro- 
vides that the fees of foreign corporations 
shall be based on the proportion of all issued 
capital stock of such corporations repre- 
sented by their corporate capital, property 
and assets employed and located in Colorado, 
and adds material explaining how renewals 
are to be authorized. Approved and effec- 
tive February 15, 1945. 


Idaho: Ch. 35, Laws 1945, includes the 
directors among the officers whose names 
and addresses must appear on the annual 
statements of corporations. Approved Feb- 
ruary 17, 1945; effective May 7, 1945. 


H. B. No. 195, Laws 1945, adds the stipu- 
lation that organizations not organized for 
profit must exhibit a certificate of exemption 
from federal income taxes in order to be 
entitled to exemption from annual license 
tax. Approved March 14, 1945; effective 
May 7, 1945. 


Indiana: H. B. No. 206, Laws 1945, au- 
thorizes domestic and foreign corporations 
for profit or not for profit to designate and 
have a corporate resident agent upon whom 
process may be served. Approved and effec- 
tive February 28, 1945. 


Minnesota: Ch. 1 (S. B. No. 1), Laws 
1945, authorizes the renewal of the period 
of corporate existence of corporations or- 
ganized for pecuniary profit, manufacturing 
corporations created under Ch. 58, Revised 
Laws 1905, as amended, and under Ch. 34, 
General Statutes of 1894, as amended, whose 
period of duration has expired without the 
renewal thereof, and legalizes acts and con- 
tracts of such corporations made or done 
and performed subsequent to the expiration 
of the original period of existence and pro- 
vides for rights and remedies of nonassent- 
ing stockholders. Approved January 10, 
1945; effective January 11, 1945. 


North Carolina: H. B. No. 12, Laws 1945, 
makes the following major changes: (1) 
adds definitions of “corporation” and “doing 
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business”; (2) exempts to lessor, railroad property 
taxable to lessee; (3) includes parent and subsidi- 
ary corporations in the provision specifying inclu- 
sion in capital stock of indebtedness used as part 
of capital; (4) allows as credit, intangibles tax paid 
on bank stock; (5) provides that new corporations 
buying business of corporations which have already 
paid tax may use such tax as credit in determining 
tax for balance of year of such new corporations. 
Ratified March 17, 1945; effective July 1, 1945. 


RR rere ..May 1 
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California .......... Jan. 8 
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Commectiont ......... Jan. 3 
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Income Taxes 


Arizona: Ch. 40, Laws 1945, imposes a tax of 
5% of net income, including interest on bonds and 
other securities issued by or under the authority 
of the United States, the State or any political 
subdivision, received after December 31, 1945, by 
building and loan and savings and loan associations, 
including Federal savings and loan associations. 
The tax is in lieu of any tax on shares but the real 
property of such associations continues to be tax- 
able. Approved March 7, 1945; effective June 8, 1945. 


Maryland: Ch. 11 (S. B. No. 1), Laws 1945, 
provides that beginning with 1944, dividends re- 
ceived upon stock of national banks located within 
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and without the State shall be excluded from gross 
income. Approved and effective January 31, 1945. 

Ch. 133, Laws 1945, adds a provision which defines 
“domestic” corporations as corporations organized 
and existing under the laws of Maryland and “foreign” 
corporations as corporations organized and existing 
‘under the laws of other states and governments. 
Approved February 28, 1945; effective June 1, 1945. 

Ch. 205, Laws 1945, changes, beginning with the 
1944 taxable year, the return requirements which 
\ 
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were based on specific amounts of net income to 
, lke amounts of gross income. In addition, returns 
are required where the annual gross sales or gross 
receipts of a trade or business carried on by an 
individual exceeds $5,000, regardless of the amount 
of the gross income. Approved and effective March 
8, 1945. 

New York: Ch. 133, Laws 1945, amends Sec. 
208 (6), Ch. 60, Consolidated Laws, to define 
“investment income” as income, including capital 
gains in excess of capital losses from investment 
capital “to the extent included in computing entire 
net income” less, in the discretion of the tax com- 
mission, any deductions allowable in computing 


Current State Tax Legislation 


entire net income which are attributable to 
investment capital or investment income; 
amends Sec. 208 (8) to define “business in- 
come” as entire net income minus investment 
income; amends Sec. 208 (9) (b), relating 
to deduction of interest; amends Sec. 208 
(9) (f) by allowing deductions for the tax 
imposed by Article 9-A, or Article 9-A here- 
tofore in effect, based on the period imme- 
diately preceding the period covered by the 
report, and no deduction is allowed for any 
such tax based on the period covered by 
the report; amends Sec. 208 (9) (g) relating 
to period covered by the report where the 
period is different from that covered by the 
Federal report; amends Sec. 208 (10) by 
defining “calendar year” and “fiscal year” 
to mean a period of twelve calendar months 
(or a shorter period beginning on the date 
the taxpayer becomes subject to the tax 
imposed by Article 9-A); Secs. 209 (3) and 
211 (6), relating to taxes and reports of cor- 
porations ceasing to exercise their franchise 
or do business, are repealed, and Secs. 209 
(1), 211 (1), 213 (1) and 213 (2) are amended 
to make such corporations subject to general 
taxing and reporting provisions. 

Sec. 210 (3) is amended to delete provisions 
for a combined allocation percentage and to 
provide that allocated entire net income shall 
be the total of allocated business income and 
allocated investment income and that the 
investment allocation percentage shall be 
determined by multiplying the investment 
capital invested in stocks and bonds (other 
than governmental securities) during the pe- 
riod covered by the report by the percentage 
of entire capital or issued capital stock or 
gross direct premiums or net income of the 
issuer or obligor required to be allocated to 
the state on reports required to be filed un- 
der the Tax Law or Insurance Law. 

Sec. 210 (6) is amended by providing that 
taxpayers, the investment income of which is 
more than 85% of entire net income and 
the investment capital of which is more than 
85% of total business and investment capital, 
may apply the investment allocation percent- 
age to entire net income and total business 
and investment capital; Sec. 210 (7) is amended 
by providing that the percentage of entire 
capital or issued capital stock, gross direct 

[Continued on page 447] 
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WATCH SALES 
FACTORS! 


By EDWARD ROESKEN 


Doing business in any of the thirty- 
two states imposing a net income 
tax on foreign corporations? This 
attorney discusses in this article to 
what extent the states have indi- 
cated foreign corporations must al- 
locate receipts from interstate sales 
for net income tax purposes. 


HE AMOUNT of tax payable by a for- 

eign corporation to a taxing state is de- 
pendent to a considerable extent upon the 
types of sales which are attributed to the 
state. There are doubtless instances where 
care in the selection of such sales, conform- 
ing strictly to a given state’s allocation re- 
quirements, may serve to reduce the tax 
which might otherwise be paid. In the 32 
jurisdictions of the United States which im- 
pose net income taxes upon foreign corpo- 
rations, “sales,” or a like designation of 
receipts,’ constitutes one of the factors in 
allocating that portion of the entire net in- 
come taxable by the state, in those instances 
where a separate accounting of income from 
the state is not employed. 


An examination of the pértinent income 
tax statutes and regulations indicates that in 
five states* there appears to be little or no 
data which would throw light upon the cir- 
cumstances under which such sales, related 
to the taxing state, are to be allocated to 
that state. In these states, there is probably 





1 ‘*Sales’’ is the expression used in seventeen 
jurisdictions, ‘‘gross sales’’ in five, “‘gross re- 
ceipts’’ in six, ‘‘revenue or gross sales’’ in two. 
“‘gross sales or gross revenue’’ in one, ‘‘gross 
business’’ in one, and ‘‘business’’ in another. 


2? Missouri, Montana, New Mexico, North Caro- 
lina and Vermont. 
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little uniformity in the methods followed by 
foreign corporations in the computation of 


sales figures related to the taxing state. They . 


are undoubtedly guided to a considerable 
degree by the methods set out in other states 
where they are active, directing how alloca- 
tion of sales is to be made. 


In the twenty-seven states in which ex- 
planatory data are available, this material 
may be divided, broadly, into six classifica- 
tions, depending upon the emphasis placed 
by the statute or regulatory data: 


I. The office or place of business to which 
a sale is related. 


II. The presence and solicitation of busi- 
ness by employees within the state. 


III. The location of the customer with- 
in the state. 
IV. The state in which the sales are made. 


V. The location of the goods at the time 
of sale. 


VI. Delivery of goods within the state. 


I. Office or Place of Business 


In eighteen states, the office or place of 
business to which a sale is related is em- 
phasized as a determining feature, and there 
it may be said, generally, that sales linked 
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to an office or place of business in the taxing 
state are to be allocated to that state.* 


In comparatively few states are the regu- 
latory data as specific as those of Wisconsin, 
which read: 


“Sales are made in Wisconsin if made 
through or by offices, agencies, or branches, 
located within the State, regardless of the 
location of the purchaser. Sales made by a 
foreign corporation to customers in Wis- 
consin through the medium of solicitors or 
traveling salesmen are not Wisconsin sales 
unless such salesmen are identified with 
offices, agencies or branches located within 
Wisconsin. Sales made by a sales office 
in Wisconsin to customers located outside of 
Wisconsin are Wisconsin sales for the pur- 
pose of apportionment. Goods sold through 
a sales office in Wisconsin may be shipped 
direct from a factory located outside the 
State to a customer located outside the State, 
and still be considered as Wisconsin sales. 
Goods sold through a sales office located out- 
side of the State without the intervention of 

ny Wisconsin office, branch or agency, but 
hipped from a factory located in Wisconsin 

a Wisconsin customer, are not Wisconsin 


ales.” (From Rule 123.) 


Georgia Supreme Court Upholds 


Commissioner 


Arizona and Georgia have adopted a com- 
parable ruling, that of Georgia omitting the 
last sentence.* That of Kansas omits the 
last two sentences.® 


The Georgia Supreme Court has recently 
upheld the State Revenue Commissioner in 
including as Georgia sales in the sales ratio 
of the income tax allocation, sales of goods 
from a Georgia warehouse to both residents 
and non-residents, approved in another 
state, effected by traveling salesmen. (Parke, 
Davis & Co. v. Cook, Georgia Supreme Court, 
October 13, 1944.) 


In Alabama, in the case of trading, mer- 
cantile or manufacturing companies, that 
portion of the allocation formula involving 
sales is concerned with “the ratio of the 
total sales made through or by offices, agen- 
cies or branches located in Alabama during 
the income year to the total sales made 





’ Alabama, Arizona, Connecticut, Georgia. 
Kansas, Kentucky, Louisiana, Maryland, Massa- 
chusetts, Minnesota, North Carolina, North Da- 
kota, Oklahoma, Pennsylvania, South Carolina. 
Tennessee (merchandising companies), Utah and 
Wisconsin. 

4 Arizona Regulation Art. 608 and Georgia 
Regulation re ‘‘Sales made in Georgia.”’ 

* Regulation Art. 88. 


Watch Sales Factors! 


everywhere, both within and without the 
State, during the income year.” (Regulation 
Article XXIX.) This regulation also pro- 
vides that: 


“Sales are considered to be made in Ala- 
bama if made from warehouses, stocks or 
inventories located within the State, regard- 
less of the location of the purchaser and 
regardless of the location of the office, branch 
office, agent or agencies through which such 
sales are made. Sales made from goods, 
stocks, and inventories, manufactured, mined, 
produced or processed in Alabama shall be 
considered as Alabama sales as herein defined.” 


In Kentucky, it is provided that “receipts 
from sales and other sources shall be as- 
signed to the office, agency, or place of 
business of the corporation at which the 
transactions giving rise to the receipts are 
chiefly handled and attended to with respect 
to the negotiation and execution.” (KRS, 
141.120.) Art. 120-3 of the Regulations, am- 
plifying this portion of the law, contains 
this statement: “The fact that an entire 
transaction or group of transactions are in 
interstate commerce is immaterial.” 


By regulation, the Louisiana sales factor 
is computed as follows: 


(1) One-half of the sales secured through 
the efforts of salesmen attached to or sent from 
offices, agencies, or other places of business 
situated within the State; plus 

(2) One-half of the sales of merchandise 
delivered in Louisiana.® 


III and VI, below.) 


(See also Groups 


In Maryland, corporations engaged in 
manufacturing and selling tangible personal 
property allocate their business income, 
where separate accounting is not practicable, 
according to the average of two percentages, 
one of which is the relation between business 
within the state and total business. Regu- 
lation No. 3 provides: 


“The business within this state shall be 
measured by the ratio of the total sales made 
which were principally secured, negotiated, 
or effected by employees, agents, offices or 
branches of the corporation located in this 
State to the gross sales made everywhere 
during the taxable year.” (It is to be noted 
that Maryland has also been classed in 
Group II, below.) 


In North Carolina, foreign merchandising 
corporations effect allocation of their net in- 
come on the arithmetical average of two 
ratios, one of which is a sales ratio. This 
is comprised of “the ratio of the total sales 





® Regulation Art. 216. 
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made through or by offices, agencies, or 
branches located in North Carolina during 
the income year to the total sales made 
everywhere during said income year.” (Gen. 


Rev. Act, Art. IV, Sec. 311 (II) (2) (c).) 


In North Dakota, it is provided by statute, 
Sec. 2346 a 6 (2), that allocable sales of 
those engaged in the manufacture or sale 
of tangible personal property are to be 
assigned “to the office, agency or place of 
business of the corporation at or from which 
the transactions giving rise to such receipts 
are chiefly handled and attended to with 
respect to the negotiation and execution.” 


In Oklahoma, the sales of manufacturing 
or mercantile enterprises 
to be allocated to Okla- 
homa include shipments: 


“(A) delivered to pur- 
chaser at a point within 
this State; and 


“(B) 
chaser: 
“(1) from a_ point 
within Oklahoma to any 
point except a point in 
another State where tax- 
payer is doing business; 
and 


shipped to pur- 


(2) from a point out- 
side this State to a point 
within this State; and 


“(3) on an order se- 
cured or received by an 
Oklahoma office or fac- 
tory or branch or by rep- 
resentatives residing or 
stationed within this State or working out of 
said office or factory or branch from a point 
outside Oklahoma to a point in another 
State where taxpayer is not doing busi- 


ness.” (Title 68, Ch. 21, Sec. 878 (g) (3).) 


The activities of Oklahoma offices and 
other places of business would, of course, 
be reflected under items (A) and (B) (1), 
and (B) (2), above, as well as in the activi- 
ties shown under item (B) (3). 


In South Carolina, where the net income 
of those selling, distributing, or dealing in 
tangible personal property is allocated ac- 
cording to the arithmetical average of two 
ratios, one of which is sales, the sales ratio 
is “the ratio of the total sales made within 
this state during the income year which were 
principally secured, negotiated or effected 
by employees, agents, consignees, officers, 
or branches of the taxpayer resident or 
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OHIO SUPREME COURT 
RULES IN FRANCHISE 
TAX CASE 


Where a foreign corporation with 
its principal place of business in 
Ohio uses its Ohio bank deposits 
exclusively in business transacted 
in Ohio, such deposits have an 
Ohio situs for franchise tax pur- 
poses; but where such bank de- 
posits are used for carrying on 
the business of the foreign corpo- 
ration generally, that is within 
and without the state, the depos- 
its should not be included in the 
franchise tax base, even though 
they are withdrawable by the 
Ohio officers of the corporation; 
according to a recently decided 
case in the Ohio Supreme Court 
—Kettering v. Evatt. 


located in the state, to the total sales made 
everywhere during said income year.” (Sec. 
2451 (3).) (South Carolina is also included 
in Group II, below.) 


In Tennessee, where the net earnings of 
merchandising corporations are apportioned 
to Tennessee on the basis of the ratio ob- 
tained by taking the arithmetical average of 
three ratios, one of these is “the ratio of the 
total sales made through or by offices, agen- 
cies, or branches located in Tennessee dur- 
ing the income year to the total sales made 
everywhere during said year.” (Another 
ratio is “the ratio of the gross sales to 
customers within Tennessee to the total gross 
sales from all sources,” as 
noted under Group III, 
below.) 


Regulation No. 7 reads: 
“The term ‘Sales made 
through or by offices, agen- 
cies or Branches Located 
in Tennessee’ shall be 
taken to mean sales made 
through or by offices, agen- 
cies or branches located 
in Tennessee irrespective 
of where delivery is to be 
made or where the pur- 
chaser may reside. If no 
out of State Branch Offices, 
then all sales are made by 
Tennessee offices.” 


The Attorney General 
of Tennessee has ruled 
that it is proper to include 
in the “sales by branches” 
factor all orders which are 
filled out of warehouses in Tennessee, and 
that any sale made in Tennessee over the 
counter is a sale to a customer within Ten- 
nessee within the meaning of the excise tax 
law. 


In Connecticut, the statute provides that 
the gross receipts to be considered are gross 
receipts from sales or other sources assign- 
able to offices, agencies or places of business 
within the state, and also that “such receipts 
shall be assigned to that office, agency or 
place of business at or from which the trans- 
actions giving rise thereto are chiefly nego- 
tiated and executed.” * 


The Massachusetts statute provides that 
the amount of the corporation’s gross re- 
ceipts from business assignable to the com- 
monwealth shall be the amount of its gross 
receipts for the taxable year from “sales, 


71939 Suppl., Sec. 356c. 
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except those negotiated or effected in behalf 
of the corporation by agents or agencies 
chiefly situated at, connected with or sent 
out from premises for the transaction of 
business owned or rented by the corporation 
outside the commonwealth and sales other- 
wise determined by the commissioner to be 
attributable to the business conducted on 
such premises.® 


The Minnesota income tax, imposed upon 
a foreign corporation for the grant to it of 
the privilege of transacting or for the actual 
transaction by it of any local business, also 
employs the three factors in allocation. The 
factor relating to sales requires apportion- 
ment to Minnesota of “the percentage which 
the sales made within this state and through, 
from or by offices, agencies or branches or 
stores within this state is of the total sales 
wherever made.”*® The pertinent regulation 
provides that 


“Sales are considered to be made in Min- 
nesota if made through, from or by offices, 
agencies, branches, or stores located within 
this state, regardless of the location of the 
purchaser or the destination of the goods 
sold. The fact that the goods are shipped 
direct from a manufacturer outside the State 
of Minnesota to a customer outside the 
State, when such sale was made in Minne- 
sota by a Minnesota concern, does not re- 
move the transaction from classification as 
Minnesota business.” ” 


The Pennsylvania Statute 


The Pennsylvania statute (Act of May 16, 
1935, P. L. 208, Sec. 2, as amended by Act 
of May 5, 1939, P. L. 64) provides that the 
amount of the corporation’s gross receipts 
from business assignable to the Common- 
wealth shall be the amount of its gross re- 
ceipts for the taxable year from 


“(1) sales, fees and commissions, except 
those negotiated or effected in behalf of the 
corporation by agents or agencies chiefly 
situated at, connected with, or sent out from, 
premises for the transaction of business, 
maintained by the taxpayer outside of the 
Commonwealth.” 


Massachusetts (as noted above) and Utah 
have comparable provisions, to which the 
following phrase is added: “and sales other- 
wise determined by the commissioner (tax 
commission) to be attributable to the busi- 
ness conducted on such premises.” 





8 General Laws, Ch. 63, Sec. 38(6). 
® Minnesota Stats., 1941, Sec. 290.19 (1) (a). 
10 Art. 23-4. 
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A Pennsylvania regulation (Reg. 7-04) 
emphasizes that the location of the place of 
business of the customers and the place 
from or to which the goods sold are shipped 
and the place where payment for such goods 
is to be made, are not governing factors. 


In Commonwealth of Pennsylvania v. Bayuk . 
Cigars, Inc., 28 A. 2d 134, affirmed, per 
curiam, 63 S. Ct. 991, it was held that where 
territorial representatives of a corporation 
worked outside of Pennsylvania, but were 
directed from Pennsylvania offices, their sala- 
ries and the gross receipts resulting from 
their sales were properly included in the 
respective income allocation factors as allow- 
able to Pennsylvania. 


The Utah Supreme Court, in interpreting 
the above-quoted provision in California 
Packing Corp. v. State Tax Commission of 
Utah, 93 P. 2d 463, held that the gross re- 
ceipts of sales of a foreign corporation, 
handled from offices or premises in Utah to 
a purchaser without the state, for shipment 
out of the state, if made by an agent of the 
company chiefly engaged in out-of-state sales 
and business, are allocable to business out- 
side the state, but sales otherwise made of 
goods within the state for shipment out of 
the state are deemed to be sales made and 
business done within the state.and enter 
into the income for which the tax is com- 
puted. The action by the Tax Commission 
in including under “total gross receipts in 
Utah,” sales of goods which were stored 
in the state at the time of the sale, regardless 
of whether the sales were made to concerns 
in or out of the state, was held to be error. 


The Utah court may thus be regarded as 
construing the quoted statute more liberally, 
from the taxpayer’s’ standpoint, than the 
Pennsylvania Supreme Court has construed 
the comparable law in the latter state. The 
Utah court remarked of the law quoted that 
“words could not well be more jumbled, and 
the section required some transpositions to 
be fairly intelligible.” In effecting the trans- 
positions it considered necessary to achieve 
this result, the court quoted the statute with 
the following interpolations: 


“Sales (within the state) except those ne- 
gotiated or effected in behalf of the corpo- 
ration by agents or agencies chiefly situated 
at, connected with or sent out from premises 
owned or rented by the corporation (within 
the state) for the transaction of business out- 
side of this state, and sales (wherever made) 
otherwise determined by the Tax Commis- 
sion to be attributable to the business con- 
ducted on such premises (owned or rented 
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by the corporation within this state for the 
transaction of business outside of this state).” 


II. Presence and Solicitation of Bus- 
iness by Employees Within the State 


_ The California Franchise Tax Commis- 
sioner has indicated that, under the alloca- 
tion formula, gross receipts from. sales 
solicited in California by employees of a 
foreign corporation are to be treated as 
“California sales,” regardless of the amount 
of merchandise delivered from stock kept in 
California. The Bank and Corporation 
Franchise Tax Return (Form 105) contains 
the following statements among the direc- 
tions for completing Schedule R-1l, the 
“allocation formula”: 


“Sales are ordinarily entered as without 
the State when the employee responsible for 
the sale performed all of his services without 
the State. Similarly, sales are entered as 
within the State when the services are per- 
formed here.” “The location of the stock 
from which the goods are shipped, the des- 
tination of the goods, or the place of approval 
of the order should not be considered in 
apportioning sales to the various localities.” 


The Maryland Method 


In Maryland, corporations engaged in 
manufacturing and selling tangible personal 
property allocate their business income, 
where separate accounting is not practicable, 
according to the average of two percentages, 
one of which is the relation between busi- 
ness within the state and total business. 
Regulation No. 3 provides: “The business 
within this state shall be measured by the 
ratio of the gross sales made which were 
principally secured, negotiated or effected 
by employees, agents, offices or branches of 
the corporation located in this State to the 
gross sales made everywhere during the tax- 
able year.” (It will be noted that Mary- 
land has also been classed in Group I, 
above.) 


In Oklahoma, the sales of manufacturing 
or mercantile enterprises to be allocated to 
Oklahoma include shipments 

“(1) from a point within Oklahoma to 
any point except a point in another State 
where taxpayer is doing business, and 


“(2) from a point outside this State to 
a point within this State, and 


“(3) on an order secured or received by 
an Oklahoma office or factory or by repre- 
sentatives residing or stationed within this 
State or working out of said office or factory 
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or branch, from a point outside Oklahoma 
to a point in another State where taxpayer 
is not doing business.” (Title 68, Ch. 21, 
Sec. 878(g)(3).) 


The activities of Oklahoma representa- 
tives residing or stationed within the State 
or working out of an office, factory or 
branch there, would, of course, be reflected 
under items (A) and (B) (1) and (B) (2), 
above, as well as in the activities shown 


under item (B) (3). 


In South Carolina, the entire net income 
of foreign corporations engaged in selling. 
distributing or dealing in tangible personal 
property is allocated upon the basis of the 
arithmetical average of two.ratios. One of 
these is “the ratio of the total sales made 
within this state during the income year 
which were principally secured, negotiated 
or effected by employees, agents, consignees, 
officers, or branches of the taxpayer resident or 
located in the state to the total sales: made 
everywhere during said income year.” (Sec. 
2451(3).) (It is to be noted that the in- 
clusion of “branches” has required that 
South Carolina also be placed in Group J, 
above.) 


Ill. Location of Customers 
Within State 


Article 17 of the Colorado Regulations 
provides that 


“Sales made to persons or firms outside 
the State, although delivered from Colorado 
stock, shall not be considered sales made 
within this State, provided, that deliveries 
made to agents or representatives of Colo- 
rado resident principals, accepting deliveries 
outside the State, shall be considered sales 
made within Colorado. Income, gains and 
profits derived from property located in, 
or investments domestic to another State, 
or other States, shall be excluded from such 
total income unless such income constitutes 
a regular and consistent part of the tax- 
payer’s trade, business or profession.” 


In Iowa, regulation Article 513 contains 
these provisions: 


“The gross sales of a corporation within 
the state includes sales for delivery to a 
purchaser within the state, but does not in- 
clude sales for delivery to a common carrier 
for transportation out of the state. 


“For example, if a corporation sells to a 
customer at its place of business in this 
state, and delivers the property to the pur- 
chaser, the sale is a sale within the state and 
the income derived therefrom is taxable in 
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this state, regardless of the ultimate destina- 
tion of the property. If, however, a sale is 
made and the property is not delivered to 
the purchaser thereof, but to a common car- 
rier for retransportation to a place outside 
of the state, the income derived therefrom 
will not be taxable in Iowa. * * *. 


“Goods delivered to the purchaser in Iowa 
from stocks of merchandise kept within the 
state shall be included as Iowa sales in de- 
termining the proportion of the net income 
subject to the tax even though such trans- 
actions were handled through an office out- 
side the state.” 


In Louisiana, as indicated in Group | 
above and Group VI below, sales are divided 
into two equal parts, and the computation 
is made according to (1) sales secured by 
salesmen attached to places of business in 
the state, plus (2) sales of merchandise de- 
livered in Louisiana. The regulation pro- 
vides as follows: 


“In determining whether a sale is to be 
considered as being delivered in Louisiana 
within the meaning of this article, the loca- 
tion of the customer or his place of business 
to which delivery is to be made shall be 
the only criterion. The placing of goods 
in the hands of a common carrier f. o. b. at 
a particular point does not constitute a de- 
livery at that point. This applies in the 
case of goods moving from the state as well 
as goods moving into the state.” (Reg. Art. 


216.) 


In Tennessee, where the net earnings of 
merchandising corporations and manufacturing 
corporations are apportioned to Tennessee on 
the basis of the ratio obtained by taking the 
arithmetical average of three ratios, one of 
these is, in each instance, “the ratio of 
the gross sales to customers within Tennes- 
see to the total gross sales from all sources.” 


Regulation 6 reads: “The term Sales to 
Customers in Tennessee shall be taken to 
mean sales made for delivery to customers 
within Tennessee irrespective of the location 
of the residence of such customers. Sales to 
customers outside of Tennessee must be 
supported by records maintained in such 
manner as will readily permit examination 
by representatives of this Department. All 
counter sales in Tennessee are Tennessee 
customer sales.”’ 


In Virginia, where one -of two factors 
taken into consideration in allocation is the 
relation of gross receipts within and with- 
out the state, the statute provides that the 
term “gross receipts in this State” shall in- 
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clude “all receipts from persons, firms, cor- 
porations, partnerships and _ associations, 


‘who or which are in this State, wherever 


paid.” (Sec. 54, Tax Code.) 


IV. State in Which Sales Are Made 


The pertinent Arkansas statute, Sec. 14038, 
Pope’s Digest, provides: 


“Gains, profits, and income derived from 
the purchase of personal property within 
and its sale without the state, or from the 
purchase of property without and its sale 
within the state shall be treated as derived 
from the country in which sold.” 


The Arkansas regulation, Art. 193, reads: 


“Gains, profits and income derived from 
the sale of property without the State, pur- 
chased by the taxpayer within the State or 
its sale within the State from property pur- 
chased without the State shall be considered 
as derived from the State in which sold and, 
if sold within the State of Arkansas, shall 
be taxed as income from sources within the 
State.” 


The Idaho regulation, Art. 16.10, provides 
ior the obtaining of the arithmetical average 
of three ratios for the purpose of allocation, 
one of which is “the ratio of sales in Idaho 
during the income year; to the total sales 
everywhere for such income year.” The 
regulation further provides that “the place 
of sale shall be deemed to be the sales office, 
warehouse, store, agency, or other selling 
unit, where the orders are received and ac- 
cepted by the vendor, regardless of the ship- 
ping point or destination of such mer- 
chandise.” 


The Mississippi law, L. 1934, Ch. 120, Sec. 
11(3), provides that “gains, profit and in- 
come derived from the purchase of personal 
property within and its sale without the 
state, or from the purchase of property with- 
out and its sale within the state shall be 
treated as derived entirely from the state in 
which sold.” 


V. Location of Goods at Time of Sale 


In New York, the so-called “Massachu- 
setts formula” involving property, payroll 
and receipts has been made applicable by 
1944 legislation “ to the business income por- 
tion of the base of the franchise tax. Alloca- 
tion as to sales is made to the state of sales 
of tangible personal property located within 
the state at the time of the receipt of or 





Tax Law, Sec. 210 (3), as re-enacted by L. 
1944, Ch. 415. 
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appropriation to the orders and also of sales 
of any such property not located at the time 
of the receipt of or appropriation to the 
orders at any permanent or continuous place 
of business maintained by the taxpayer 
without the state, where the orders were re- 
ceived or accepted within the state. 


In Oregon, it is provided by Article 307-2 
of the Regulations: 


“For the purpose of determining the place 
of sales under the apportionment formula, 
they are classified as (1) sales made from a 
stock of goods of the taxpayer, and (2) sales 
made from stocks of goods of others than 
the taxpayer. If a taxpayer makes sales of 
both classes enumerated in this article, they 
must be segregated and treated separately. 
(1) The place of sales made from a stock 
of goods of the taxpayer is the location of 
the stock from which the goods are shipped, 
regardless of the destination of such goods 
or the place where the contract of sale was 
consummated. The stock of goods is that 
of the taxpayer although it is held on con- 
signment. Goods shipped from an Oregon 
stock on consignment are Oregon sales at 
the time the sale is completed. This is true 
although the goods are consigned to the 
shipper to be sold en route, or upon arrival 
if not put into a stock of goods before sale 
or are consigned to a customer who refuses 
such goods, thus requiring a sale. (2) The 
place of sales of goods from stocks of others 
than the taxpayer, as, for example, sales by 
a broker, is considered to be in Oregon if 
the sales are made through or by offices, 
agencies or branches located within this 
state, regardless of the location of the pur- 
chaser, the destination of the goods or the 
place from which the goods were shipped.” 


In Virginia, where the relation of gross 
receipts within and without the state con- 
stitutes one of two factors taken into con- 
sideration in allocation, the statute provides 
that the term “gross receipts in this State” 
shall include all receipts from “sales, wherever 
made, of goods, wares and merchandise 
manufactured, or which originated, in this 
state.” (Sec. 54, Tax Code.) 


VI. Delivery of Goods Within State 


In Iowa, as noted at Item III, above, it 
is provided that “goods delivered to the pur- 
chaser in Iowa from stocks of merchandise 
kept within the state shall be included as 
Iowa sales in determining the proportion of 
the net income subject to the tax, even 
though such transactions were handled 
through an office outside the state.” 
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Louisiana Reg. Art. 216 provides: “The 
Louisiana sales factor shall be computed as 
follows: 


“(1) One-half of the sales secured through 
the efforts of salesmen attached to or sent 
from offices, agencies, or other places of 
business situated within the state; plus 


“(2) One-half of the sales of merchandise 
delivered in Loutsiana.” 


In Oklahoma, the Oklahoma numerator of 
the ratio of gross sales or gross revenue of 
a manufacturing or mercantile enterprise in- 
cludes the gross amount of all sales whereby 
goods or material are, by taxpayer, or pur- 
suant to his direction, 


“(A) delivered to purchaser at a point with- 
in this State; and 


“(B) shipped to purchaser: 


“(1) from a point within Oklahoma to any 
point except a point in another State where 
taxpayer is doing business; and 


“(2) from a point outside this State to a 
point within this State; and 


“(3) on an order secured or received by 
an Oklahoma office or factory or branch or 
by representatives residing or stationed 
within this State or working out of said 
office or factory or branch, from a point 
outside Oklahoma to a point in another 
State where taxpayer is not doing business.” 


(Title 68, Ch. 21, Sec. 878(g)(3).) 


Thus it may be said that there are eighteen 
states in which emphasis in connection with 
the allocation of sales is placed upon the 
office or place of business to which the sales 
are related. These are Alabama, Arizona, 
Connecticut (income derived from manu- 
facture, sale or use of tangible personal or 
real property), Georgia, Kansas, Kentucky, 
Louisiana, Maryland, Massachusetts, Minne- 
sota, North Carolina, North Dakota, 
Oklahoma, Pennsylvania, South Carolina, 
Tennessee (merchandising corporations), 
Utah and Wisconsin. There are four states 
in this group in connection with which addi- 
tional allocations are required to be made: 


Louisiana, Maryland, Oklahoma and South 
Carolina. 


In Louisiana, the location of the customer 
within the state and, in addition, the delivery 
of goods to him there are also made occasion 
for the allocation of sales to the state. In 
Maryland, the presence and the solicitation of 
business by employees within the state con- 
stitute an additional reason to allocate sales 
there. In Oklahoma, not only the main- 
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tenance of a place of business within the 
state by a manufacturing or mercantile en- 
terprise, but the delivery of goods to pur- 
chasers within the state and, under certain 
conditions, elsewhere, as well as certain 
solicitations by Oklahoma representatives, 
form criteria in determining the allocation to 
the taxing state. In South Carolina, solicita- 
tion by representatives, as well as by branches 
in the state, comprises a reason for alloca- 
tion of sales to the state. 


There is one other state, California, in 
addition to Maryland, Oklahoma and South 
Carolina, in which it has been indicated that 
receipts from sales solicited in the taxing 
state are to be allocated to it. 


The location of the customer is emphasized 
as a determining factor in Colorado, Iowa, 
Tennessee and Virginia, in addition to 
Louisiana, previously mentioned in such a 
connection. In Iowa, delivery of goods from 
stocks kept within the state is also a factor 
considered in allocation. 


The states in which sales are made deter- 
mines allocation in Arkansas, Idaho and 
Mississippi. 

Emphasis is placed on the location of the 
goods at the time of sale in New York, 
Oregon and Virginia, the Virginia emphasis 
being in addition to that previously men- 
tioned upon the location of the customer as 
a determining factor. [The End] 


Depreciation Policies 


HEN Treasury Decision 4422 was 
promulgated it was freely predicted 

in some quarters that its provisions would 
not stand up if contested in the courts. 
At the present time, however, the provi- 
sions of Treasury Decision 4422 and of 
Com. Mim. 4170 have either been accepted 
by taxpayers or have been approved by 
the courts. At the present time there 
seems to be no controversy in regard to 
the depreciation policy established in 1934. 
Bureau policy in connection with de- 
preciation has now been in effect without 
substantial change for a period of ten 
vears. Under such a rigid rule as was 
apparently laid down by Treasury Regu- 
lation 4422 it might have been expected 
that as a result there would be a sub- 
stantial increase in the amount of con- 
troversy and litigation. Just the reverse 
has been true, however, especially with 
respect to litigation. The depreciation 
cases litigated which have been published 
by the U. S. Board of Tax Appeals (now 
the Tax Court) for the period between 
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1924 and 1929 averaged 75 per year. 
During the period from 1930 to 1933, 
inclusive, they were reduced to 18 per 
year, and subsequent to February 1934 
the average has been reduced to only 
3 per year. 

The Bureau in Bulletin F (revised 
January 1942) has laid down the general 
rules applicable to depreciation and based 
on statistics available, has indicated therein 
the estimated average useful lives of a 
great many items of depreciable property. 
With the passing of time the mortality 
rate of the various types of depreciable 
property can be developed in more detail 
and their estimated average useful lives 
forecast with greater accuracy. It is the 
intention of the Bureau to continue such 
studies and to amplify and adjust when- 
ever necessary the statistical data already 
published in an effort to facilitate depre- 
ciation determinations by taxpayers as 
well as by the officers of the Bureau. D. W. 
Martin, Chief Valuation Section, Bureau 
of Internal Revenue, before the Tax 
Executives Institute, Inc., New York. 

















The Shoptalkers: “The poor farmer!” 
lamented the Kid. “He just never seems to 
get out of trouble.” 


“What's the matter now?” wondered Old- 
timer. “I thought the farmer was compara- 
tively well off today.” 


“Well, maybe so,” agreed the Kid, “but 
I wasn’t referring to his income status. 
I was thinking about the many headaches 
that bedevil him nowadays. Income tax 
technicalities among others.” 


“Tt’s the same with everyone else,” re- 
minded Philo. 

“Not quite,” retorted the Kid. ‘For one 
thing, the farmer has to prepare two returns 
instead of one—1040 and 1040F. To anyone 
not spending his days with figures that’s 
quite a chore.” 


“1040F isn’t a ‘return,’ merely a supple- 
mental schedule,” corrected Oldtimer. “But, 
of course, that doesn’t make any less work 
in filling it out.” 


“There’s a disproportionate amount of 
technicalities in the tax treatment of farm 
items,” pronounced the Kid. “The average 
farmer doesn’t have much choice except to 
do the best he can, which usually isn’t much 
from a tax viewpoint. And it doesn’t pay to 
have revenue agents chasing around the 
farm country, so that’s that.” 


“T can’t understand why farm items should 
be so complicated,” submitted Philo. “Isn’t 
it essentially a matter of simple arithmetic ?” 


“Not quite,” put in the Kid, smiling. 
“Take the capital asset provisions, for in- 
stance, and apply them to livestock. A 
pretty tricky setup.” 

“How so?” asked Oldtimer. “My expe- 
rience with farm returns is negligible, so 
I am ready to be enlightened.” 


TALE TRC 
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“Well, you have heard of capital assets 
being bought or sold or exchanged,” con- 
tinued the Kid, “but I bet you haven’t heard 
of any being ratsed !” 


“Don’t tell me cabbages are capital as- 
sets!” exclaimed Oldtimer. 


“No, not cabbages,” replied the Kid, “nor 
any produce, but livestock might be, under 
some circumstances.” 


“That's one for Ripley,” observed Philo. 
“Are you quite sure?” 


“Sure I’m sure,” answered the Kid. “Don’t 


vou know I. T. 3666?” 


“T hate to admit it, but the fact is I never 
heard of it,” conceded Philo. ‘“What’s it 
all about?” 


“ec 


It’s about livestock raised being a capital 
asset,” explained the Kid. 


“Queerest thing I’ve heard in a long 
time,” offered Oldtimer. “I have always 
pictured a ‘capital asset’ as something you 
had an investment in, something with a base. 
Raised livestock hasn’t any because the 
farmer takes all expenses of raising as a 
deduction. Or doesn’t he?” 


“By far most farmers do,” granted the 
Kid. “A very few might have a sufficiently 
fancy accounting system to permit capital- 
izing the cost of raising cattle at so much 
per head. Very few. But the question of 
‘base’ is secondary to the prime question of 
how livestock raised qualifies as a capital 
asset. eo 


“It sounds like a political sop to me,” 
asserted Philo. “Via a strained interpreta- 
tion of the tax law the farmer gets a special 
break. The way I see it, I. T. 3666 gives the 
farmer an inducement to part with beef on 
the hoof, but I still don’t see any on the 
table. Where’s the catch?” 
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“Beef cattle are excluded,” explained the 
Kid, “because .. .” 


“Wouldn’t you know it?” mourned Philo. 
“There was one possibility that you’d make 
me understand this whole argument—and 
now you tell me beef cattle are excluded! 
What good is I. T. 3666 to me?” 


“Tf you’ll restrain your ravenous tenden- 
cies, we'll proceed,” said the Kid. “The 
type of livestock which qualifies as a capital 
asset is depreciable critters—draft, dairy or 
breeding stock. They are used in the farm- 
ing business to produce income and _ not 
essentially to be resold, like feeders and 
beefstock.” 

“In other words, inventoriable livestock 


is out,” observed Oldtimer. “Treated the 
same as cabbages—ordinary income.” 


“That’s it,” confirmed the Kid. “Now, 
note this windup of I. T. 3666: ‘The sale 
of animals culled from the breeding herd as 
feeder or slaughter animals in the regular 
course of business is not to be treated as the 
sale of a capital asset.’” 

“Meaning what?” wondered Philo. 

“Tt seems to say that breeding stock is not 
breeding stock when you sell an animal for 
slaughter,” suggested Oldtimer. “A sort of 
‘retroactive definition,’ I would say. Are 
you supposed to ask the buyer whether he 
intends to breed the animal or eat it?” 


“Apparently that question occurred to the 
Treasury department,” explained the Kid, 
“and a ‘clarifying’ ruling (I. T. 3712) was 
issued not long ago. It lays down a real 


” 


smoke screen. 


Oe 


NO SALES TAX IN NEBRASKA! 


Apropos the item in the April issue of TAXES—The Tax Magazine predicting a sales 


“IT begin to appreciate your concern for 
the farmer,” interrupted Philo. 

“Wait till you hear I. T. 3702,” cautioned 
the Kid. “You'll congratulate yourself again 
on not being a farmer—beef-eating or no 
beef-eating !” 

“What does it have to say?” prodded 
Philo. 

“It purports to explain the phrase ‘culling 
from the herd’ by saying that it means the 
‘normal selection for sale’ of animals no longer 
desired for breeding purposes,” recited the 
Kid. 

“That refers to scrub stock and animals 
with faults, I presume,” said Oldtimer. 

“Not necessarily,” replied the Kid. “It 
covers disease, injury, old age and any other 
reason, including the farmer’s desire to keep 
the herd confined to a certain size.” 


“By now you have nullified any possible 
applicability of section 117,” observed Philo. 


“Don’t look at me!” exclaimed the Kid. 
“These two I. T.’s aren’t my handiwork. 
So far as I can see, it is the second one 
(I. T. 3712) that gums up the works with 
its ‘normal selection’ term.” 


“If we aren’t any too clear on all that 
jargon,” said Philo, “how do you think the 
farmer makes out with it?” 

“T don’t know,” answered the Kid, “but 
your guess is as good as mine. What saves 
him is that he never heard of either I. T. 
3666 or I. T. 3712, and that’s one time he 
figures that ignorance is bliss.” 

“For one thin sliver of meat I’d help him 
out,” sighed Philo. “One thin little sliver. 


Oh boy!” 








tax in Nebraska, the Association of Omaha Taxpayers, Inc., gives the following report: 
“Facts are that the Sales Tax was introduced ‘by request’ by one Senator on the last 
day for introduction of bills. It was heard by the Committee on Revenue and Taxation 
on February 27th at which hearing some three hundred people were present. It was 
reliably estimated that at least two-thirds of the people present were opposed to the bill. 
The opposition was state-wide in character and represented various groups as well as 
individuals. The Committee on Revenue and Taxation before which this bill was heard 
on the above-mentioned date, killed it, unanimously, two days later on March list. No 
effort was made to raise the bill on the floor of the Unicameral as it was realized this would 
be a hopeless task. Usually a sales tax bill is introduced at the sessions of the Nebraska 
Legislature. It would be our opinion that there is less sentiment in this state for enactment 
of a sales tax than there has been at any time within the past fifteen years.” 


Talking Shop 
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WASHINGTON 


The President: There is a lull in tax 
action in Congress at the present time as 
more pressing matters are being presented 
to President Truman, but this is surely to 
be followed by intense tax legislative ac- 
tivity. As to what the President’s policy 
is to be and who the tax leaders are to be, 
there is much speculation and guessing, and 
much probing into the background of the 
President in the hope that his environment 
will offer some clue. 

Those who must have answers soon will 
not have long to wait as tax bills are shaping 
up in Congressional Committees, and while 
neither the George Committee nor the 
Treasury will at this time give any indica- 
tion of their future postwar tax recom- 
mendations, other Congressmen have been 
active in the introduction of tax bills. 


Congress: Mr. Reed’s H. R. 2855 has 
been referred to the Committee on Ways 
and Means. It provides for a reduction in 


the excess profits tax rates and an increase 
in the credit to $30,000. 


“SecTION 1. That for each taxable year 
beginning after December 31 next succeed- 
ing the date of cessation of major hostilities 
with Germany and prior to the date of cessa- 
tion of major hostilities with Japan, the 
excess-profits tax imposed by section 710 
(a) (1) of the Internal Revenue Code shall 
be 60 per centum of the adjusted excess- 
profits net income in lieu of the tax pro- 
vided in such section, the specific exemption 
provided in section 710 (b) (1) shall be 
$30,000 in lieu of $10,000, and the provisions 
of part III of subchapter E of chapter 2 
of the Internal Revenue Code relating to 
post-war refund of excess-profits tax shall 
not be applicable. 


“Sec. 2. (a) EXCESS-PROFITS TAX REPEAL.— 
Subchapter E of chapter 2 of the Internal 
Revenue Code, relating to the excess-profits 
tax, is amended by adding at the end thereof 
the following new part: 


“*Sec. 790. Excess-Prorirs TAx REPEAL. 
—The tax imposed by this subchapter shall 
not apply to taxable years beginning after 
December 31 next succeeding the date of 
cessation of major hostilities with Japan.’ 


“(b) INDIVIDUAL INCOME TAX RELIEF.—Sub- 
chapter B of chapter (1) of the Internal 
Revenue Code is amended by adding at the 
end thereof the following new section: 


“Sec. 16. In the case of a taxpayer 
other than a corporation, the amount of tax 
under this chapter for any taxable year 
beginning after December 31 of the year 
following the date of cessation of major 
hostilities with Japan, the amount of tax 
payable under this chapter shall be 20 per 
centum less than the tax computed without 
regard to this section. For the purposes 
of this section, the tax computed without 
regard to this section shall be such tax 
before the application of the credit provided 
in section 31 (“foreign tax credit”), and the 
credit provided in section 32 (taxes withheld 
at the source)’. 


“Sec. 3. (a) In the case of a taxable year 
beginning in the calendar year in which 
occurs the date of cessation of major 
hostilities with Germany and ending in the 
following calendar year, the tax under sub- 
chapter E of chapter 2 of the Internal Rev- 
enue Code shall be an amount equal to the 
sum of— 


“(A) that portion of a tentative tax, com- 
puted as if this Act had not been enacted, 
which the number of days in such taxable 
year prior to January 1 bears to the total 
number of days in such taxable year, plus 

“(B) that portion of a tentative tax, com- 
puted as if the amendments made by sec- 
tion 1 of this Act were applicable to such 
tax year, which the number of days in such 
taxable year after December 31 bears to the 
total number of days in such taxable year. 


“(b) In the case of a taxable year begin- 
ning in the calendar year in which occurs 
the date of cessation of major hostilities 
with Japan, and ending in the following 
calendar year, the tax under subchapter E 
of chapter 2 of the Internal Revenue Code 
shall be an amount equal to that portion of 
a tentative tax, computed as if this section 
had not been enacted, which the number 
of days in such year prior to January 1 
bears to the total number of days in such 
taxable year. 
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“Sec. 4. (a) HostILities witH GERMANY. 
As used in this Act, the term ‘date of cessa- 
tion of major hostilities with Germany’ 
means the date on which hostilities in the 
present war between the United States and 
the Government of Germany cease, as fixed 
by proclamation of the President or by con- 
current resolution of the two Houses of 
Congress, whichever date is earlier. 


“(b) HOostTILitieEs wirH JAPAN.—As used 
in this Act, the term ‘date of cessation of 
major hostilities with Japan’ means the date 
on which hostilities in the present war 
between the United States and the Gov- 
ernment of Japan cease, as fixed by procla- 
mation of the President or by concurrent 
resolution of the two Houses of Congress, 
whichever date is earlier.” 


Mr, Carlson has introduced a bill (H. R. 
2955) to provide for the early maturity of the 
excess profits tax refund bonds after the 
cushion for reconversion expenditures of the 
little businessman particularly. 


“Be it enacted by the Senate and House of 
Representatives of the United States of Amer- 
ica in Congress assembled, That subsection 
(c) of section 780 of the Internal Revenue 
Code is amended to read as follows: 


““(c) TERMS AND MATUuRITy or Bonps.— 
The bonds provided for in subsection (a) 
shall be issued under the authority and sub- 
ject to the provisions of the Second Liberty 
Bond Act, as amended, and the purposes 
for which bonds may be issued under such 
Act are extended to include the purposes 
for which bonds are required to be issued 
under this section. Such bonds shall bear 
no interest, shall be nonnegotiable, and shall 
not be transferable by sale, exchange, as- 
signment, pledge, hypothecation, or other- 
wise, except to a successor as defined in 
subsection (g), on or before the date of 
cessation of hostilities in the present war 
with Germany, but after said date, such 
bonds shall be negotiable, and may be sold, 
exchanged, pledged, assigned, hypothecated, 
or otherwise transferred, without restric- 
tion. Post-war credit shall be allowed cur- 
rently wtih respect to unpaid taxes for 1944 
and subsequent years. Such bonds for any 
taxable year to which this section applies 
shall mature on the sixtieth day after the 
date of cessation of hostilities in the present 
war with Germany or on the sixtieth day 
after the date of their issue, whichever such 
sixtieth days the later.’ 


“Sec, 2. Subsection (e) of section 780 of 
the Internal Revenue Code is amended to 
read as follows: 
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“*(e) DATE OF CESSATION OF HOSTILITIES IN 
THE PRESENT WAR WITH GERMANY.—As used 
in this section, the term ‘date of cessation 
of hostilities in the present war with Ger- 
many’ means the date on which hostilities in 
the present war between the United States 
and the Government of Germany cease, as 
fixed by proclamation of the Supreme Com- 
mander, Allied Expeditionary Forces.’ 

“Sec. 3. Subsection (a) of section 780 of 
the Internal Revenue Code is amended by 
adding the words ‘with Germany’ after the 
words ‘in the present war’.” 


The Commissioner: Joseph D. Nunan, 
Jr., Commissioner of Internal Revenue, an- 
nounced that dealers in commodities sub- 
ject to price controls who pay prices above 
the ceilings established by the Office of 
Price Administration, cannot have such 
excess payments considered as deductions in 
determination of their taxable income. In 
the audit of income tax returns, he stated, 
such an excess payment will not be allowed 
either as cost of goods sold or as an item 
of expense for deduction from gross income. 

Commissioner Nunan called attention to 
the provisions of the Emergency Price Con- 
trol Act providing that it is unlawful for 
any person, under circumstances recited in 
the Act, “to sell or deliver any commodity, 
or in the course of trade or business to buy 
or receive any commodity”, in violation of 
any regulation or order, or in violation of 
any price schedule, issued in pursuance of 
the provisions of the Act. 

He also referred to various Federal court 
decisions holding, in effect, that a deduc- 
tion from Federal income tax should not be 
allowed where the result is to allow a tax 
advantage to flow from an illegal expendi- 
ture and thus frustrate a sharply defined 
public policy. He added, to allow an amount 
paid in excess of the established ceiling 
price as cost of goods sold, or to allow 
such an item to be otherwise deductible for 
purposes of the Federal income tax, would 
be to allow violators of the Price Control 
Act to distort the true nature of the pay- 
ments made and to encourage the conse- 
quent disregard of the anti-inflationary 
policies established by that Act. 


Personnel Changes: William T. Sherwood 
has moved up to the position of Assistant 
Commissioner of the Bureau of Internal 
Revenue. A native of Washington, D. C., 
Mr. Sherwood has been in the service of 
the Federal Government for 41 years, and 
has been Deputy Commissioner of the In- 
come Tax Unit of the Bureau since 1927. 
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Mr. Sherwood attended Georgetown Uni- 
versity and also received the degree of LLB. 
from National University, Washington. He 
is married and has three children. He was 
with the Post Office Department for 17 
years before joining the Internal Revenue 
service in 1920. 


Mr. George F. Towers, Acting Head of 
the New England Division, Technical Staff, 
with post of duty in Boston, Massachusetts, 
has been promoted to the head of the New 
England Division, Technical Staff. Mr. 
Walter G. Silcox is now Assistant Head, 
New England Division, Technical Staff. 


Mr. Herbert D. Smith, Acting Technical 
Advisor in Charge of the Baltimore office 
of the Atlantic Division, Technical Staff, is 
now Technical Advisor in Charge of that 
office. 


What Can We Do to Help? The stack 
of tax bills that have been introduced at this 
session of the Congress, which is but a few 
months old, is a high one. Many, in fact 
most, of these will not become law, but the 


ideas of many will be compressed into a’ 


document to be known as the Revenue Act 
of 1945. This will be but a repetition of the 
process that has taken place in each of the 
last few vears. A parallel course is fol- 
lowed by the courts, the Tax Court and 
the Commissioner—all promulgating more 


tax law in the form of decisions and rulings. 
Add these to the stack of statutory tax law 
and you have what seems to many a veri- 
table tower of Babel. 


This accumulated law of the last four 
years stands interposed in the line of vision 
of the former taxman now in the armed 
forces, who, upon being discharged, will 
seek his accustomed place on the horizon. 
Like no obstruction his military pursuits 
have taught him to remove by force, this 
one must be assimilated by the slow process 
of concentrated study. Cognizant of this, 
Mr. Sands writes in the Indiana Law Journal 
(Volume 19): “Every lawyer recognizes 
the necessity of keeping posted on the cur- 
rent developments of the law. Any lawyer 
in the service can attest the loss of the legal 
viewpoint and the legal way of thinking as 
a result of the period of time spent out of 
contact with the profession. The thousands 
of lawyers now in the service are kept so 
busy with military matters of more im- 
mediate importance that few have any time 
or opportunity to give any thought what- 
ever to matters legal, or to make any serious 


effort of keeping posted on current develop- 
ments of the law. The many lawyers in 
the service will have spent one or more 
years at pursuits wholly disconnected from 
the law.” 


How well Mr. Sands explains the situation 
the taxman will face upon his resumption 
of taxman pursuits! Taxation is the least 
static of any field of law. Even men in 
continuous practice find themselves hard 
pressed at times to keep up with the parade 
of decisions, rulings and amendments. 


Obviously the need for refresher courses 
is great. Under the provisions of veteran 
law, government funds are provided for the 
financing of these, and certainly many law- 
yers and taxmen will take advantage of this 
benefit. The Chicago Bar Association (and 
doubtless the Bars of other cities) has ap- 
pointed a Committee on Refresher Courses 
for the Returning Service man to devise 
ways and means of assisting lawyers who 
have been in military or government service 
to fit themselves for the resumption of their 
practice. One function of this committee 
will be the coordination of the programs of 
the law schools and the program of the Bar 
Association. 


Taxation should stand high on the curricu- 
lum. Its importance to business, to govern- 
ment and to the individual demands a like 
treatment in any refresher courses. Serious 
attention should be given to the question 
of how best to acquaint the student with 
what has happened in his absence. 


The problem 
serviceman to 


of helping the returning 
close the void in his life 
caused by his military duties is one that will 
not be solved by shouting banalities and 
piling one good intention on another. Visualize 
for a moment in what condition you would 
find your own practice after a few years’ 
absence. While the Bar Associations will 
take care of their own returning members, 
and doubtless other professional groups will 
foster similar programs, there is also the 
man whose. only claim to professional stand- 
ing was the title TAXMAN and who must 
try to regain his tax equilibrium. Here in 
Washington there will be no letup in the 
quantity of tax measures introduced and 
passed, and there will be no stemming the 
flood of decisions under these statutes. They 
must all be added to the stack for later 
assimilation. It’s something to think about 
when we ask, “What can we do to help?” 


—_———— _<——_ —_—- 
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CURRENT STATE TAX LEGISLATION—Continued from page 433 





premiums or net income of subsidiaries re- 
quired to be allocated to the state on reports 
required to be filed under the Tax Law or 
Insurance Law is to be used in allocating 
subsidiary capital to the state. Approved 
March 12, 1945. The amendments to por- 
tions of Secs. 208 and 210 are effective March 
31, 1944, and the amendments to portions of 
Secs. 209, 211 and 213 are effective as to 
each taxpayer on the date such taxpayer first 
becomes subject to the tax imposed by Sec. 
209 (1), Tax Law. 

Ch. 162 amends Ch. 510, Laws 194, rela- 
tive to excessive profits resulting from 
renegotiation of war contracts by the United 
States Government. 


Ch. 120, Laws 1945, amends Sec. 386-a, 
Ch. 60, Consolidated Laws, by extending 
the tax on unincorporated businesses. 


Property Taxes 


Indiana: Ch. 5, Laws 1945, excludes from 
the tax levy limitations applicable to munici- 
pal corporations levies required by municipal 
corporations to meet the interest and prin- 
cipal on any funding obligations, judgment 
or outstanding obligations, obligations issued 
to meet emergencies growing out of flood, 
fire, etc., and obligations which have been 
petitioned for according to law. Approved 
February 5, 1945; effective upon proclamation. 


Michigan: P. A. No. 33, Laws 1945, im- 
poses, beginning with the calendar year 1945, 
a tax of 2 mills on each 100 pounds of grain 
held by dealers, processors or warehouse- 
men. The taxable status of persons and 
grain is determined on April 1 except in 
cities where a different date is provided with 
respect to assessment of personal property. 
Returns are required to be filed with assess- 
ing officials within 15 days from such tax 
day. The tax is collected in the same man- 
ner as general personal property -taxes. 
Approved and effective March 13, 1945. 


North Carolina: H. B. No. 12, Laws 1945, 
makes the following major changes: (1) 
provides that corporations doing banking 
business set up credit balances for deposi- 
tors on the fifteenth day of February, May, 
August and November (effective January 1, 
1946); (2) exempts deposits in North Caro- 
lina banks made by nonresidents if such 
deposits are not related to business activities 
in the State; (3) permits corporations having 
same allocation ratios for income and fran- 
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chise taxes to use allocation percentages 
reported on franchise tax returns in deter- 
mining portion of value of stock taxable; (4) 
extends tax to moneyed capital coming into 
competition with business of banks, both 
state and national; (5) provides same rate of 
tax for moneyed capital, coming into com- 
petition with that of banks, applicable to 
shares of banks in same locality; (6) ex- 
empts assets of employees’ trusts (effective 
January 1, 1944). Ratified March 17, 1945; 
effective, except as noted above, July 1, 1945. 


Sales, Gross Income and Use Taxes 


Arkansas: Act No. 64, Laws 1945, makes 
it the mandatory duty of the Commissioner 
of Revenues to require the payment of tax 
before issuing licenses for new and used 
automobiles except those automobiles on 
which the tax has once been paid either 
within or without the State. Used car deal- 
ers are deemed consumer users of all parts 
and accessories used by them and are re- 
quired to report as a sale all such parts used. 
Approved and effective February 21, 1945. 


Colorado: H. B. No. 127, Laws 1945, adds 
printer’s ink and newsprint to the list of 
those items exempt from the use tax. Ap- 
proved and effective March 14, 1945. 


Indiana: H. B. No. 133, Laws 1945, 
amends the Gross Income Tax Act by creat- 
ing the Gross Income Tax Division and 
permitting the Governor to appoint the State 
Treasurer as Director; by excluding from 
gross income the amount received from the 
sale of promissory notes or installment con- 
tracts of retail merchants, etc.; by exempting 
benefits, allowances and allotments of mem- 
bers of the armed forces, and by excluding 
the amount of Federal retailers’ excise taxes 
from the gross income of retail merchants. 
Approved and effective March 5, 1945. 


Oklahoma: H. B. No. 302, Laws 1945, 
exempts from the sales tax machinery and 
equipment purchased for installation in a 
manufacturing plant in the State, provided 
the machinery is used directly in manufac- 
turing and defines manufacturing plants as 
those classified as such in the Standard In- 
dustrial Classification Manual. Approved 
and effective March 27, 1945. 

H. B. No. 301, Laws 1945, extends the use 
tax indefinitely. Approved and effective 
March 29, 1945. 
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Seer Ats PROVISION has not been 
made to meet the situation of the enterprise 
which was expanding or in process of change 
when the war broke out. With the excess 
profits tax now in its fourth year of appli- 
cation, Section 722 has become obsolete. 
Although designed to safeguard the normal 
earning power of expanding enterprises from 
excess profits levy, the continuance of the 
provisions tends to subject to the excess 
profits tax a larger and larger proportion of 
what would otherwise be normal earnings 
subject to tax at the normal tax rate. The 
reason for the obsolescence of the provisions 
is found in the limitations which the pro- 
visions themselves impose. It is apparent 
that the excess profits tax should be amended 
so as to allow, in the case of corporations 
entitled to relief on account of change of 
character of business, a determination of 
constructive base period net income by 
means of a greater projection of normal 
growth trends than is permitted by the two- 
year extended experience provision of Sec- 
tion 722(b)(4). 

A precautionary disclaimer must preface 
any comments on Section 722 and its rela- 
tion to the expanding enterprise. The law 
places upon the taxpayer the burden of 
establishing “what would be a fair and just 


Expanding Business. . 


And the Excess Peubits Tax 


By ELGIN GROSECLOSE 
Digested from the Temple University Law Quarterly of December, 1944 














fore, is to separate in the earnings of a tax- 
payer those profits which are normal, or 
may be considered normal, and those which 
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are “excess” or war profits. stituti 

The law attempts to define “normal” § Wher 
profits by two methods, the “invested capital” FP ctitut 
method and the “average earnings” method. § purde 
Under the “average earnings” method nor- § may « 
mal earnings are defined by the Act to be J cease 
the average earnings for the years 1936 § J, pe 
through 1939. It is a statutory and not an §f greg 
economic concept. The “average earnings” §f ing 
method of determining normal earnings is 9) hank: 





inherently defective and represents a rule 
of thumb adopted by Congress simply from 
sheer necessity of providing some simple, 
administrable rule. It was in recognition of 
the inadequacy of the rule that Section 722 
was inserted. 

The purpose of the pushback provision 
(Section 722(b) (4) ) is to avoid any reference 
to or consideration of post-1939 conditions. 
It attempts to preclude any reference to 
post-1939 events or any use of post-1939 
data by a process of setting back two years 
in time the events upon which the applica- 
tion for relief is conditioned. 

“Peeping beyond the curtain” is the phrase 
that has grown up to characterize the use 
of post-1939 data. Calculations, computa- 
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amount representing normal earnings” in tions and estimates based upon any reference oe 
any case. to post-1939 events will be rejected by the fo... 
The purpose of the section is not to re- Bureau in determining the amount of relief am 
lieve corporations of tax on war earnings, allowable. The task is that of determining —_ 
nor can applications filed within the intent without reference to post-1939 events what ne 
of the section be so regarded. The purpose level of earnings might have been attained § y,, 
of Section 722 is to adjust inequities in the by the taxpayer as a result of the changes fier 
application of the tax. Even after such ad- in the business had the war not supervened. Ind; 
justments of tax, corporations will still be Section 713(f) is the provision for the the 
subject to tax on their war earnings. “growth formula in cases of expanding ff 4. 
The theory of the excess profits tax is to earnings; this formula permits a computa- § }, , 
“take the profit out of war” by taxing away _ tion of excess profits tax credit weighted by ate 
war profits. War profits are considered to the experience of the latter half of the base as ; 
be not only those profits realized from deal- period. The taxpayer does not have to ond 
ings with the government, but all profits apply for relief to use the growth formula.  ,; | 
which may be considered as beneficiary of The limit of average base period net income 
the war, or the result of war economy. The under the growth formula is the highest in- J ~~ 
excess profits tax is not a levy upon normal come actually realized in any year in the 
profits. The administrative problem, there- base period. [The End] § __ 
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| nies RESTRICTIONS upon state powers 
over Indians are premised upon the Con- 
stitution, treaties, statutes and contracts. 
Where the basis of the immunity is the con- 
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pital” F stitutional doctrine that a state may not 
ethod. § burden a national instrumentality, Congress 
1 nor- J may so alter the status of Indians that they 
to be § cease to be such a protected instrumentality. 
1936 In permitting state taxation of Indians, Con- 
lot an § gress does just what it does when extend- 
ngs” f ing state power to tax interests in national 
ngs is banks. 
a rule 
d _ Justice Black Writes History 
imple, 
‘ion of In the case of Oklahoma Tax Commission 
on 722 § v. United States, (1943) 319 U. S. 598, the 
United States Supreme Court for the first 
vision ff time sustained a state inheritance tax on 
erence § Indian property. The tax sustained was one 
itions. J imposed on the transfer of accumulated 
nce to § investments resulting from the proceeds of 
st-1939 § operations on restricted Indian lands. The 
} years | vote was five to four. At the same time in 
pplica- § the same case a majority condemned the 
application of the same tax to certain re- 
phrase § stricted Indian lands. The opinion for the 
he use § Court was written by Justice Black. 
npute- As to the cash and securities there is no 
erence difficulty in fixing the basis of the decision, 
by the F ince five Justices hold that there is no 
F reliel immunity from the estate tax derived either 
mining # from the Constitution or from Congress. 
s what 7 A; to the land the situation is different. 
tained Mr. Justice Black’s opinion here is unsatis- 
hanges factory. In exploring the background of 
vened. Indian immunity, Justice Black examines 
we the the land cases even when he is dealing with 
anding Bf the issue of cash and securities. In so doing 
mputa- he recognizes that the immunity was estab- 
ited by Ft lished as a constitutional concept and was 
ie base Ft 2; such a concept applied to an estate tax 
ave tO and to income derived by non-Indian lessees 
yrmula. of Indian lands. He adds, however, that 
income 
1est in- § 
in the 
e End) § __ 
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A Critique of Oklahoma Tax Commission v. United States 


STATE INHERITANCE TAXES 
ON INDIANS 


By THOMAS REED POWELL, Professor of Law, 
Harvard Law School 





“None of these cases held, nor has this 
Court ever decided, that congressional re- 
striction of an Indian’s income carried an 
implication of estate tax exemption.” He 
does not suggest that the Court has ever 
decided otherwise. He seems to regard 
the instant case as one of first impression 
insofar as it concerns an estate tax on the 
restricted invested fruits of past restricted 
Indian income. Yet Justice Black does not 
confine himself to the estate tax, and when 
he is dealing with estate taxes he does not 
always confine himself to the tax on the 
cash and securities. The underlying thought 
seems to be that whatever constitutional im- 
munity there once was should be abrogated 
by the Court and that no new immunity 
should arise except by clear congressional 
direction. 


“A People Who Are Wards” 


Here we are not dealing merely with 
property and income. We are concerned 
“with a people who are wards and towards 
whom Congress has fashioned a policy of 
protection due to obligations well known to 
all of us.” Allotted Indian lands are substi- 
tutes for old tribal lands, and until Congress 
manifests otherwise, they are entitled to the 
same freedom from state control that tribal 
lands enjoyed. Even though it were agreed 
that it is the Constitution and not merely 
Congress that forbids an estate tax on 
Indian land, the Constitution can be un- 
concerned with an estate tax on funds if 
five Supreme Court Justices so decree. So 
also if the standing of the land and of the 
funds with respect to an estate tax depends 
upon the standing accorded to them by 
Congress with respect to direct taxation, 
the two are distinguishable by reason of 
a statutory ban on direct taxation of the 
land and silence with respect to the funds. 





Digested from the CoLtumBia Law Review, November, 1944 






















If, however, it is a restriction on alienation 
which establishes the standing of the land 
as a federal instrumentality, there is a bridge 
to cross to reach a conclusion that such 
restriction does not stamp the funds with 
equal protection coloration. 


Four Dissenters 


No such bridge was recognized by the 
four dissenters who voted for immunity of 
the funds. Yet a bridge might be built by 
the supple power of inference that the re- 
striction which still ran with the land when 
it met an estate tax had at that point 
reached its journey’s end with the funds. 
Such a pictorial pilgrimage is confessedly 
just playing with words. The diversity 
posited can draw no support from the lan- 
guage of Congress. 


A Fifth—The Author 


The high place of the Supreme Court as 
an instrument of government is in itself 
adequate justification for subjecting the 
modes of judicial behavior to intensive 
scrutiny. No adequate understanding of 
how an institution operates can come from 
blind acceptance of invoked formalities and 
priestly techniques. On two scores at least 
the judicial behavior here unveiled may 
excite amazement. The first comes from 
the miraculous conception that Indians had 
already been stripped of their constitutional 
immunity because their lessees had been 
excluded therefrom. As well might it be 
professed that the United States had lost 
constitutional immunity by a decision thrust- 
ing contractors and vendors from further 
shelter under it. The second provoker of 
amazement is the spectacle of an opinion 
preponderantly devoted to contending that 
one of the conclusions of a majority should 
have been otherwise, and this with a ques- 
tionable statement as to the basis of the 
majority judgment. The resulting uncer- 
tainty. readily could have been resolved 
had the only Justice who agreed with the 
decision on both points felt himself called 
upon and found himself free to explore 
in detail the reasons why among the nine 
he was unique. In view of the importance 
of complete clarity for guidance to lower 
courts and for official advice to Congress 
of inferences judicially drawn from the di- 
versities of speech and silence in the vari- 
ous statutes, the substitution of confusion 
for clarity has special claims to the with- 
holding of commendation. To deny or to 
belittle such claims would be wholly alien 
to the purpose of reporting the unreliable 
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surmisings yielded by the efforts to discern 
what new directions have been sanctioned 
or indicated by a genuinely cooperating 
majority in the case under review. 


To the skepticism already aroused by the 
motion that Congress must have wished 
the states to copy cumulatively whatever 
national taxes are levied, may be added 
another consideration of imaginary power, 
Under present statutes, state inheritance 
taxes to an extent reduce the national impo- 
sition. The opulence of scattered individual 






































Indians through no personal merit still = 
leaves widespread poverty among others. ener: 
There would be wisdom in distributing the . a 
fruits of hidden mineral treasures on Indian os ta 
allotments by apportioning the yield of the a ti 
federal estate tax. A court might well be nee 
cautious about assuming that Congress, by “age 
imposing an obligation to the nation, had 
<< e : at dea 
indicated either assent or tolerance toward 
a new economic policy in favor of the states. Th 
Had the policy been indubitably that of - 
Congress, it could hardly have been thought The 
imperative to expound so reiteratively the ff estate 
strong and the weak reasons why the new § Code, 
light made its revolutionary appeal to the § tax d 
composer of an opinion which professed that § in tha 
the judicial duty was to follow and not to fof pr« 
lead. Th 
Many a Shadow of a Doubt hy 
Though the harm is not irreparable inso- § wher 
far as the future is concerned, the Court in ff ated « 
introducing the novelty of sanctioning the I the d 
tax on the funds has relied emphatically on also ; 
its own views of policy in a field which, like § ceder 
that of international relations, is of peculiar J trans 
political concern and obligation where it is Btion « 
conceded that the ultimate policy is for Con- I time 
gress. It has permitted a spokesman to § ment: 
preach those considerations of policy more Ftiviti 
expansively than the decision called for or § gifts, 
sanctioned. This preaching has left in doubt § of th 
the standing of Indian funds in respect of § wealt 
property taxes. It has left in doubt the Bsider 
standing of Indian income from allotted J was. 
land through an unwarranted assertion as ftrans 
to the substance of a decision on the private 
income of lessees of Indian land. It has left — 
in doubt the fate of restricted allotted land 
from an estate tax wherever Congress has Th 
not expressly decreed exemption from a § mary 
property tax, though heretofore the restric- fof th 
tion had served. Whatever approval with J auth 
respect to the Indian funds might grudg- statu 
ingly be accorded to what the Court has § spec 
practiced, it would require much more leni- § gros 
ency of judgment to express admiration for J rates 
what it has permitted to be preached. the | 
[The End] §the — 
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Federal Estate and Gift Taxes 


By JOHN M. HUDSON, Member of the Michigan Bar 


A Digest of an Article in the Michigan State Bar Journal of February, 1945 


HE FEDERAL ESTATE TAX and 

the federal gift tax are of the same 
general character—each is an excise tax im- 
posed upon the transfer of property. Neither 
is a tax upon the property itself, but rather 
is a tax on the privilege or event of trans- 
ferring property at death or upon the trans- 
fer of property deemed to have been effected 
at death. 


The Estate Tax 


The estate tax is measured by the entire 
estate, determined as prescribed by the 
Code, passing from the decedent. The estate 
tax differs from the state inheritance taxes 
in that the latter are imposed upon the receipt 
of property by heirs or distributees. 


The gross estate of decedent consists of 
all the property and interests in property, 
real or personal, tangible or intangible, 
wherever situated, except real property situ- 
ated outside of the United States, owned by 
the decedent at the time of his death, and 
also any interest in property of which de- 
cedent, during his lifetime, has made a 
transfer in trust or otherwise in contempla- 
tion of death. The age of decedent at the 
time of the transfer, his state of health, his 
mental attitude, his business and social ac- 
tivities, his custom or practice of making 
gifts, and the proportion which the amount 
of the property transferred bears to his total 
wealth or estate, all are factors to be con- 
sidered in determining whether a transfer 
was made in contemplation of death of the 
transferor. 


Basis of Tax 


The value of the gross estate is the pri- 
mary basis of the tax and is the measure 
of the tax except as the statute expressly 
authorizes a reduction of such value. The 
statute, however, does provide that certain 
specified deductions shall be made from 
gross estate value, and that the prescribed 
rates of tax shall be applied to the value of 
the estate so reduced, which is defined as 
the net estate. These deductions fall into 


Digests of Leading Law Review Articles 


four general categories: the first class— 
funeral expenses, administration expenses, 
claims against the estate, unpaid mortgages 
upon property, the full value of which has 
been included in the estate, and amounts 
reasonably required and actually expended 
for the support, during the settlement of the 
estate, of those dependent upon the dece- 
dent; the second class—property included in 
decedent’s estate which was included in the 
estate of a prior decedent dying within five 
years, or which was received by gift within 
five years prior to decedent’s death; the 
third class—bequests, legacies, devises or 
transfers to or for the use of the United 
States, any state or political subdivision 
thereof, for exclusively public purposes; be- 
quests to corporations organized and operated 
exclusively for religious, charitable, scien- 
tific, political or educational purposes; be- 
quests to trustees to be used exclusively for 
religious, charitable, scientific, literary or 
educational purposes; the fourth class—the 
specific exemption allowed by the statute for 
determining the net estate subject to taxa- 
tion, in which instance the distinction be- 
tween the basic tax and the additional tax 
must be taken into account. 


When the value of the net estate has been 
determined, the tax is computed at the rates 
prescribed in the statute; those rates in- 
crease progressively according to the value 
of the net estate. When the tax has been 
computed, the statute authorized credits 
against the aggregate tax for inheritance 
taxes paid to any state, and for gift taxes 
paid in respect of property included in the 
gross estate within certain well defined limi- 
tations. 


The Gift Tax 


The gift tax is imposed upon every trans- 
fer by every individual, during any calendar 
year, of property by way of gift. The statute, 
in terms, applies only to transfers by indi- 
viduals, but the Regulations of the Treasury 
Department declare that a gift by a cor- 
poration will be deemed a gift by the stock- 
holders of such corporation. The statute 
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does not attempt to define, with the same 
particularity as in the case of the estate tax, 
items of property the transfer of which will 
be subject to the tax, or to give any precise 
definition of the term “gift”. The statute 
simply provides in the broadest terms that 
the tax shall apply whether the transfer by 
way of gift is in trust, or otherwise, and 
whether the gift is direct or indirect, and 
whether the property is real, personal, 
tangible or intangible. 


Power of Appointment 


The statute expressly provides that the 
exercise or release of a power of appoint- 
ment shall be deemed a transfer of property 
which is subject to the gift tax. Inasmuch 
as the provision imposing the tax upon the 
exercise or release of a power of appoint- 
ment was first introduced into the law by 
the Revenue Act of 1942, Congress, by suc- 
cessive enactments, has provided that such 
powers may be released, or reduced or re- 
stricted within the excepting provisions, at 
any time before January 1, 1945, without 
incurring the liability for the tax. The tax 
is imposed upon the transfer of property by 
gift, and not upon the receipt of property. 
The tax is the primary and personal liability 
of the donor, although the tax is made a 
lien upon the property for ten years after 
the due date of the tax, and may be collected 
from the donee to the extent of the value of 
the property transferred. It is necessary to 
determine when the transfer has been effec- 
tively made. 


The liability for the tax does not attach 
until there has been such a transfer as to 
completely divest the donor of all right, 
title and interest in and control over the 
property. Where the gift is made in prop- 
erty, the amount of the gift is deemed to be 
the value of the property at date of transfer. 
The statute provides that in computing 
the net gifts subject to the tax, two general 


classes of deductions may be made from the 
gross amount of the gifts—First, a deduce. 
tion is allowed from the gross amount of the 
gifts during any taxable year for the amount 
of all gifts made during such year to or for 
(1) the United States, any state or political 
subdivision thereof, (2) corporations or trusts, 
community chests, or foundations, organ- 
ized and operated exclusively for religious, 
charitable, scientific, literary or educational 
purposes, (3) fraternal societies, orders, or 
associations, operating under the lodge sys. 
tem, but only if the gifts thereto are to be 
used exclusively for religious, charitable, 
scientific, etc., purposes, (4) posts or organ- 
izations of war veterans or auxiliary units 
thereof if they are organized in the United 
States, and no part of their net earnings in- 
ures to the benefit of any private individual 
or shareholder, and (5) the special fund for 
vocational rehabilitation authorized by the 
World War Veterans Act of 1924. The 
deduction authorized for gifts to the second 
class of organizations mentioned is allowed 
only if no part of the net earnings thereof 
inures to the benefit of any private share- 
holder or individual, and no substantial part 
of the activities thereof is the carrying on 
of propaganda or otherwise attempting to 
influence legislation. In addition to these 
deductions, the statute allows specific ex- 
emption of $30,000.00 from the aggregate 
amount of all gifts made during the taxable 
year and all prior years following the cal- 
endar year 1932. This exemption is allowed 
only once. The effect of this is to cut down 
or reduce the specific exemption which had 
been allowed under the law in effect in the 
years prior to the amendments made by the 
Revenue Act of 1942. It is at once apparent 
that.the effect is to subject to taxation, as 
a part of the gifts in a calendar year subse- 
quent to 1942, a portion of a gift in a prior 
taxable year which was exempt at the time 
the gift was made because of the greater 
specific exemption then allowed. [The End] 


————_ oo 


SIN-TAX 


Good Uncle Sam collects from me, 
Beer, whisky, and gin tax; 

Praise be! With all the bulls I make, 
He don’t ask no syntax. 
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—M. W. Ross 


Incoi 
tion 
who 
taxa 
ansv 
inco: 
the i 
who 
the 

joye 
cept 
the 
fron 
pres 
be | 
men 
fam 





om the 
deduc. 
t of the 
amount 
or for 
olitical 
> trusts, 
organ- 
ligious, 
‘ational 
lers, or 
ge sys- 
e to be 
ritable, 
organ- 
y units 
United 
ngs in- 
lividual 
und for 
by the 
The 
second 
allowed 
thereof 
share- 
ial part 
ring on 
ting to 
o these 
ific ex- 
eregate 
taxable 
the cal- 
allowed 
it down 
ich had 
t in the 
by the 
pparent 
tion, as 
> subse- 
a prior 
he time 
greater 


ie End] 


Clifford and Stuart—Those Twins Again! 


The Family Trust = = os 
Its Income Tax Fate 


By EDWARD N. POLISHER, Lawyer, Author, Lecturer 


HE USE of the trust device for income 
and estate tax avoidance long has been 
resorted to by taxpayers. Under our system 


of income taxation, the trust is recognized * 


as a separate entity for the reporting of its 
income. 


Development of the Law of Taxation of 
Income of Trusts——The incidence of taxa- 
tion of income was made to depend upon 
who owned the income. The next basis for 
taxation of income was determined by the 
answer to the query—Who controlled the 
income? Then followed the effort to tax 
the income to someone other than the person 
who owned or controlled the income upon 
the principle that such other in reality en- 
joyed the income. Then came the new con- 
cept for the taxation of trust income, namely, 
the ownership of the corpus. or the property 
from which the income was derived. In the 
presentation of this subject, emphasis will 
be placed upon the more recent develop- 
ments in the taxability of the income of 
family trusts. 


The Clifford Case and Its Aftermath 


Until the Clifford case, the short-term 
family trust was a favorite device. Under it, 
the grantor irrevocably transferred his prop- 
erty to himself as trustee for a fixed term, 
designated members of his family as bene- 
ficiaries and provided that at the expiration 
of the term, the corpus was to be returned 
tohim. In the interim the trust income was 
taxable to the trust and not the grantor. 
However, in the Clifford case the court held 
the trust income taxable to the grantor. 


Extensions of Clifford Doctrine.— The 
Clifford case, restricted to its own facts, an- 
nounced a salutary principle. Under it, the 
mechanism of the family trust for a period 
of five years or less at the end of which the 
corpus was to be returned to the grantor, 


was no longer to be available for income tax 
avoidance. 

Restrictions of Clifford Doctrine-—The 
courts soon recognized that unwarranted 
extensions of the Clifford doctrine had re- 
sulted. Efforts were made to limit its ap- 
plication. 


Helvering v. Stuart 


Trusts for Maintenance and Support of 
Dependents —In Douglas v. Willcuts, 296 
U. S. 1 (1935) the grantor was held taxable 
on the income of a trust created for the 
maintenance and support of a beneficiary 
whom he was under legal obligation to sup- 
port. Following this decision, the Treasury 
Department by G. C. M. 18972, C. B. 1937-2, 
page 231, announced the rule, for reasons of 
administrative convenience, that in cases of 
discretionary trusts the income should be 
taxable to the grantor only to the extent 
that it was actually applied to the discharge 
of his obligation of maintenance and sup- 
port. So stood the law and Treasury De- 
partment practice until Helvering v. Stuart, 
317 U. S. 154 (1942) burst upon the scene. 
In this case, the court held that the “possi- 
bility” of the use of the trust income to 
relieve the grantor pro tanto of his parental 
obligation of support was sufficient to render 
the income of the trust taxable to him. 


Retroactivity Limited by Treasury 


As a result of the Stuart decision, to re- 
compute the income on all such discretionary 
trusts for all open years would invite chaos. 
Therefore, the Treasury Department promptly 
yielded up its advantage under the Stuart 
decision as to back years by issuing I. T. 
3609 by which its prior practice was re- 
stored. Certain conditions being complied 
with, only such part of the trust income 
which was actually applied to the mainte- 
nance and support of the minor before De- 
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the grantor. 


Revenue Act of 1943—The effect of the 
amendment made by Section 134 of the 1943 
Revenue Act is to reinstate the rule which 
prevailed before the Stuart case and thus 
with the approval of the Treasury Depart- 
ment to cancel that decision. 


Effect of Grantor’s Retained Powers of 
Management and Investment.—The power to 
manage trust property, however unlimited, 
may not operate to bring the grantor within 
the provisions of Section 22(a) and make 
the trust income taxable to him if by such 
power he cannot derive any economic benefit 
therefrom except whatever advantages he 
may gain by virtue of the statutory provi- 
sions which permit the creation of trusts or 
estates. The control over the income exer- 
cised by the grantor must be very substan- 
tial if the income is to be considered his. 


The incidence of taxation of trust income 
to the grantor depends heavily upon the 
power retained by him to control the distri- 
bution of the benefits of the trust. The term 
of the trust, whether long or short, is not 
determinative. The control factor is suff- 
ciently present when the trust is of short 
duration because the grantor will soon re- 
acquire dominion, even if there are no ex- 
press reservations of control; while, if the 
trust is of long duration, the donor is to be 
regarded as the owner, if he expressly re- 
served a very substantial measure of control 
over the disposition of income. 


Power Retained by Grantor to Appoint or 
Receive Corpus.—The retention by the grantor 
of the right to receive the corpus of a trust 
or to appoint the beneficiary who will enjoy 
the same has been held sufficient to render 
the income of the trust taxable to the 
grantor. 


Grantor’s Power to Revest Corpus for a 
Consideration—Where the right of the 
grantor-trustee to revest the corpus in him- 
self is predicated upon the payment of a 
fair consideration, or is subject to conditions 
over which he does not have control, the 
trust income will not be held taxable to him. 
However, where the price to be paid for re- 
capture of the trust property by him is to be 
determined solely by the grantor, the inci- 
dence of tax is otherwise. 


cember 31, 1942, would be held taxable to 
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PRECIOUS MEDALS: In Britain, an ex-soldier buying medal ribbons was told 


Effect of Grantor’s Power to Revest 


Section 166 of the Internal Revenue Code 
provides for the taxation of the income of 
a trust to the grantor where at any time 
during the taxable year the power to revest 
in the grantor any part of the corpus of the 
trust is vested in the grantor, or in any 
person not having a substantial adverse in- 
terest, or in the two together. This section 
was held not to apply to a mere reversion 
in favor of the grantor where the power to 
revest in the grantor was not retained by him. 

Use of Trust Fund in Grantor-Trustee’s 
Business Ventures —Where the grantor-trustee 
retains broad powers of management, the 


‘use of the trust funds as loans tending to 


promote the grantor’s business ventures will 
not, of itself, render the trust income taxable 
to him if the investments are safe and profit- 
able transactions for the trust. 


The mere fact that the securities which 
the grantor transferred to the trust of which 
he named himself trustee was stock in a cor- 
poration which he controls or in which he 
has a substantial interest does not, of itself, 
cause the income of the trust to be taxable 
to him. 


Identity of Trustees as Affecting Taxability 
of Trust Income to Grantor.—In the recent 
trend away from the rigors of the Clifford 
doctrine as extended, the identity of the 
trustee does not seem to carry such undue 
weight as heretofore. The stress is now laid 
upon whether the grantor, irrespective of 
whether he is trustee alone or together with 
another, will enjoy any economic benefits 
from the trust he created aside from those 
which flow to him from his fiduciary 
capacity as trustee. 


Power Retained to Remove or Appoint Suc- 
cessor Trustee—The power retained by a 
grantor to remove or substitute the trustee 
of a trust created by him will not, standing 
alone, cause the income of the trust to be 
held taxable to him. ? 


The limitations and restrictions upon the 
rights and powers of a fiduciary under the 
state law where his duties are to be per- 
formed and where the trust is located have 
a significant effect upon the taxability of. the 
trust income to the grantor-trustee. 


[The End] 








he must pay luxury tax. The British Legion has been informed by the Board of 
Trade that such material is taxed 100 per cent as “woven figured fabric.”—From 
“Tid-Bits”, London, and contributed by R. Ashfield of New York, N. Y. 
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The Wiener Case 


By 
RALPH NEWMAN 
JACKSON 


HE DISMISSAL for want of jurisdic- 
tion by the Supreme Court of the Wiener 
case, 14 S. (2d) 375 (1943), is to be deeply 
regretted. ‘That Louisiana tax case would 
have tested the constitutionality of the pro- 
visions of the Revenue Act of 1942 dealing 
with the taxation of community property, 
which affects eight states in the union. 


Louisiana Code and U. S. Statute 


The Louisiana Code of 1870 provides: 

Every marriage contracted in this State 
superinduces of right partnership or com- 
munity of acquets or gains, if there be no 
stipulation to the contrary. 

In a line of cases beginning with the Dixon 
case, 4 La. 188 (1832), it has been generally 
held that, in Louisiana, the wife has an im- 
mediate, equal, vested and proprietary inter- 
est in one-half the community income acquired 
during marriage. 

Section 402 (b) (2), enacted as an amend- 
ment to Section 811 (e) of the Internal 
Revenue Code, follows essentially the same 
form as Section 811 (e) (1) which taxes 
joint tenancies and tenancies by the entirety 
and provides: 

“The value of the gross estate of the de- 
cedent shall be determined by including the 
value at the time of his death of all prop- 
erty, real or personal, tangible or intangible, 
wherever situated, except real property 
situated outside of the United States.” 


Community Interests —To the extent of the 
interest therein held as community property 
by the decedent and surviving spouse under 
the law of any State, Territory, or posses- 
sion of the United States, or any foreign 
country, except such part thereof as may be 
shown to have been received as compensa- 
tion for personal services actually rendered 
by the surviving spouse or derived originally 
from such compensation or from separate 
property of the surviving spouse. In no case 
shall such interest included in the gross 
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The nature of the wife’s interest in community 

property—the subject of the article below—is 

one of the most bitterly contested issues in 

the field of federal income and inheritance tax 
legislation. 
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estate of the 
value of such part of the community prop- 
erty as was subject to the decedent’s power 
of testamentary disposition. 


decedent be less than the 


Prior to the passage of Section 402 (b) 
(2) of the Revenue Act of 1942, inheritance 
taxes in Louisiana had been applied by 
measuring the value of the property which 
passed by inheritance upon the decease of 
the spouse, the amount which passed being 
determined as one-half of the community 
property plus all the decedent’s property. 
This procedure was approved and acceded 
to by the Treasury Department and federal 
courts, and has been followed in other juris- 
dictions. 


In 1932 the Louisiana basic inheritance 
tax statute was augmented by Louisiana 
Act 119 of 1932 which, to take advantage 
of the credit allowed under the provisions 
of the Federal Revenue Act of 1926, pro- 
vided that whenever the amount of all in- 
heritance taxes paid to the state should be 
less than 80% of the estate tax payable to 
the United States under the Federal Reve- 
nue Act of 1926, the difference between that 
amount and the 80% should be paid to the 
State of Louisiana. 


Thus, by the Revenue Act of 1942, 
Louisiana was placed in a position in which 
the inheritance tax due the State of Louisi- 
ana was to be measured in accordance with 
the Federal Estate Tax statute, which under 
the 1942 amendment defined the gross estate 
for inheritance tax purposes as all property 
held by the decedent and surviving spouse as 
community property. 


Background 


Included in this article are the historical, 
statutory and judicial backgrounds of the 
Wiener case. The two earlier cases that appear 
to justify to Congress the constitutionality of 
Section 402 (b) (2) are the Tyler, 50 Sup. Ct. 
356 (1930), and Jacobs, 58 Sup. Ct. 551 (1939), 
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cases, which support the theory that a change 
in the condition of ownership occurs on the 
death of a spouse in such a manner as to 
create a taxable incidence. 


Significance of Wiener Case 


It is believed that the principal significance, 
of the Wiener case, supra, lies in the fact that 
the federal government disregarded the ques- 
tion of the ownership of the property to be 
made the subject of the tax, abandoned the 
theory that the federal estate tax was a levy 
based upon property owned by the decedent 
and which passed to his heirs at his death; 
and, citing the Jacobs and Tyler cases, supra, 
based its argument upon the theory that the 
incidence of the tax is rather on the change 
in the nature of ownership and shift of eco- 
nomic interest which takes place upon the 
decedent’s death in respect to all property 
with which his own property is intermingled 
or held conjointly. 


Problems Presented by Wiener Case 


1. The state tax is on the right to receive 
by the beneficiary, while the federal tax is 
on the right of the decedent to transmit the 
property. This difference in theory makes 
more complex the problem raised by the 
Wiener case, wherein a state tax is made 
dependent upon the federal statute. 

2. It is a question whether in taxation 
cases the federal courts are bound by state 
law defining rights in property. 


Purpose of U. S. Statute 


Supposedly, the federal statute was to put 
common law and community property states 


on a basis of equality. Community property 
laws had been looked upon as a refuge for 
tax evasion. Actually, the federal statute 
violates the intent and purpose of com. 
munity property laws and works a hardship 
in community property states. Furthermore, 
the federal tax provisions regarding com- 
munity property are essentially inconsistent, 


Conclusion 


The community property system, with its 
theoretical perfect equality between husband 
and wife in thé matter of marital property, 
seems to be in conformity with the entire 
trend of modern social development toward 
regarding the wife as an individual with 
social, political and economic rights equal 
to those of her husband. It is a promising 
instrument for government of modern society. 


Section 402 (b) (2) would ignore that sys- 
tem. It would attempt to apply common 
law concepts and definitions to community 
property in violation of ancient and basic 
legal doctrines existing in the eight states 
concerned. ‘ 


The Wiener case has served to demonstrate 
the essential inadequacy and unsoundness of 
the entire federal state tax structure. Judi- 
cial tinkering or haphazard legislation such 
as that represented by Section 402 (b) (2) 
cannot furnish a satisfactory solution. The 
situation demands a revision of the entire 
framework of federal inheritance, gift and 
income taxation with a view toward replac- 
ing the present irrational structure with an 
integrated system which would import a 
clearer understanding of the interests in- 
volved in the community system. [The End] 


ANOTHER TAX PROBLEM: State taxation of the 10% postwar refund of the federal 
excess profits tax is a new angle in the tax picture since the decision of the United States 
Supreme Court in the recent case of Smith et al. v. Davis et al., authorizing state taxation 


of open account claims against the federal government. From the Department of Taxation 


of Ohio comes a ruling to the effect that such credits are taxable and should be included 
as a taxable item in arriving at net taxable credits. 


But, says the Department, where the 


federal government, under Section 780 of the Code, has actually issued bonds prior to the 
tax listing day, the bonds themselves are not taxable. 
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in the Field of Taxation 


Beardsley Ruml 


The man we can thank—or curse—for 
pay-as-you-go steps out of the March issue 
of Fortune magazine a full-sized, full-blooded 
Falstaff of a fellow. Grandson of a Czech 
shawl maker and son of a Cedar Rapids 
bone surgeon, 17-year-old Beardsley went 
off to Dartmouth in 1911 to become a poet 
and to win honors in psychology and philos- 
ophy. A few years later at the University 
of Chicago he proved his will to get things 
done by acquiring a doctorate in psychology 
—and also a wife. As teacher of psychology 
at Carnegie Tech, personnel man in the 
Adjutant General’s office during World War 
I, and as a member of Walter Dill Scott’s 
Philadelphia company to provide industries 
with personnel testing, Mr. Ruml made a 
name for himself as an exuberant and indis- 
putably clever hulk of a man who was des- 
tined for bigger jobs. 


The Road to Macy’s. In 1921 he tackled 
the tangled affairs of the Carnegie Corp. 
and was so successful that the next year he 
was made director of the Laura Spelman 
Rockefeller Memorial. During the following 
nine years his reputation grew enormously. 
In 1931 he became dean of social sciences 
at the University of Chicago and soon was 
dubbed “the Cuckoo,” for his prodigious 
laying of intellectual eggs for others to 
hatch, and “Buddha,” for the ever-bland 
expression and the eternal smile. Professor 
of political science Charles E. Merriam, how- 
ever, described him as “a dynamic, catalytic 
influence whose chief function was bringing 
people together, energizing and stimulating.” 
And then, within a year, he “left ideas for 
notions’”—so went the phrase of a Quad- 
rangles quipster (reputedly Mrs. Hutchins) 
—to become treasurer at Macy’s, beginning 
at a salary of $40,000 a year. He soon 
made clear that he was no mere figurehead, 


Current Books of Interest 


and his influence on Macy’s financial poli- 
cies is reported to be tremendous. 


Pay-as-you-go, Mr. Ruml says, grew out 
of his concern over the Macy employees 
who could not afford to retire because of 
the previous year’s taxes they had not paid. 
Macy’s was carried to an even higher sphere 
of prestige when Mr. Ruml became a Direc- 
tor of the Federal Reserve Bank of New 
York in 1937 and Chairman of the Board 
in 1941. His extracurricular activities have 
always been wide, and he mingles comfort- 
ably with such bigwigs as Secretary Mor- 
genthau, Nelson Rockefeller, and Henry 
Wallace. 


Tomorrow’s Business. After resisting 
authorship for many years, Mr. Rum] finally 
came forth with Tomorrow’s Business ($2.50, 
Farrar & Rinehart, Inc., New York, 1945). 
With basic terms and concepts well defined, 
he analyzes the structure of business today, 
business as a government among govern- 
ments and one essential to freedom. As for 
tomorrow, Mr. Ruml asks that tax rates be 
set to balance the budget at some agreed 
level of high employment; that any surplus 
caused by. a rise in employment beyond an 
agreed level or by a boom in prices be used to 
reduce the national debt, not to further 
reduce taxes; that the principle of progres- 
sive income and estate taxes be followed as 
the best way of reversing the tendency of 
purchasing power to come to rest; and that 
individual income-tax rates be reduced so 
as to stimulate consumption and facilitate 
investment in new enterprise on a business 
basis. He changes the old familiar tune 
“the corporation is an evil and should be 
abolished” to “the corporation fax is an evil 
and should be abolished.” (Upon such a 
premise the Ruml-Sonne tax plan was 
founded.) But with this bald statement, un- 
original in fact, Mr. Ruml does not with- 
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draw to his tower and wait for The Great 
Abolition; instead he acknowledges the 
enormous difficulties in finding a substitute 
for the corporation tax and proposes a pro- 
gram to bridge the gap between today and 
tomorrow: a variation of the English scheme 
to avoid double taxation; a modified manda- 
tory undistributed profits tax; and the use 
of scrip to represent withheld earnings, tax- 
able to the stockholder and to be used by 
him in paying his tax. 


The clear-cut, cliché-clean style of To- 
morrow’s Business is far removed from the 
poetic utterances of the collegiate Ruml. 
Sample: “The sterile sea lies sobbing.” The 
fact is that Mr. Ruml is not at his impro- 
vising best in words, or music, or mathe- 
matics—in all of which media he shows 
enviable talent. The genius people hail is 
Ruml the Plan-Producer. His method of 
attack against the solid front of a problem 
is to sit in a chair and do nothing. His 
critics accuse him of cutting the celebrated 
Gordian knot instead of untying it, but then, 
Alexander the Great had the same idea and 
fared not too badly. Yet Mr. Ruml has 
shunned recognition for all his plan-produc- 
ing and knot-cutting. Until he was 47 he 
gave away all his plans, and it was only to 
force action on pay-as-you-go that he went 
publicly to bat for one of his ideas. 


Tomorrow’s Ruml. Mr. Ruml’s fame has 
by no means reached its peak. In the pub- 
lishing world alone he has recently acquired 
a new bulk in terms of paper: his own book, 
the full-length portrait in Fortune, and a 
“profile” study filling a trio of articles in 
The New Yorker in February (the 10th, 17th, 
and 24th)—from all of which the elements 
of this miniature were compounded. No 
one knows the heights he may scale in the 
future if he’s interested, but there are those 
who speak of the secretaryship of the Treas- 
ury—and higher. Certainly he seems to 
have fitted himself for almost anybody’s 
shoes, not merely in tomorrow’s business, 
but in tomorrow’s world. His ideas, like 
the man himself, are capacious, and he has 
both the will and the zeal to put them to 
work. Taxmen would do well to keep an 
eye on Mr. Ruml. 


More About the Shape of 
Things to Come 

Public Spending and Postwar Economic 
Policy, by Sherwood M. Fine. 


What the world will be like after the war 
is the omnipresent wonder of Mr. U. S. 
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Citizen and the favorite theme of the thought. Time) 
ful author, in this case a government econo- 
mist of experience and prestige. Dr. Fine Veter 
explores the economic theories and policies & ™&™ ( 
of the last decade with a critical eye, point. AVe» C 
ing out that it was the gigantic war-spending $2 (10 | 
program which finally accomplished what The 
New Deal spending failed to do. The & veteran 
Roosevelt spending measures he calls pri- B come 
marily short-run emergency expedients em- § the anx 
phasizing relief instead of recovery. The — man. 
federal tax program he likewise sees as the B of vete 
product of the moment, weighing heavily on § planatc 
business investment and putting the damper — to per 
on speculative capital enterprise. Following § employ 
Dr. Fine’s suggestion, we should learn three § Trainit 
lessons from the depression spending pro- — lated | 
grams: (1) Real recovery comes from accu- — suranc 
rate diagnosis and prompt correction of all — Civil I 
that contributes to prolonged economic stag- — Act of 
nation; (2) expansionist spending is essential § Tax f 
to recovery; and (3) successful emergency § Home 
public spending must dovetail with a coher- — Decea 
ent tax program. In fact, the most signifi- J import 
cant contribution the government can make, —§ by no 
says Dr. Fine, is to encourage private enter- § of the 
prise along competitive lines and to give a J the V 
helping hand to the investor. This is but a § tions. 
surface sample of Dr. Fine’s critique, but § of the 
the lawyer or taxman who prides himself — by a « 
on keeping up with what’s happening to- — or at 
morrow can buy all 177 pages of Public § emplo 
Spending and Postwar Economic Policy (in- § Life | 
cluding handy footnotes, charts, bibliography, — Rehal 
and index) for only $2.50—Columbia Uni- — Laws 
versity Press, New York, 1944. taxmi 
ters ¢ 

War Profits Taxation and Special Wartime § and f 
Reserves, by J. Keith Butters. A Publication J cussi 
of the Graduate School of Business Admin- 
istration, George F. Baker Foundation, Har- 
vard University. Business Research Studies 
Number 30. Price, $1.50. 

Special wartimes reserves are needed, Says pl 
Professor Butters, to finance the shift from vi 
war to peace production. But what should fil 





be the tax treatment of such reserves? 
Should they be allowed as deductions in 
figuring taxable income? If so, in what 
amounts, and how should they be computed? 
Can the present tax law be revised to accom- 
plish the objectives of deductible reserves? 
These are some of the questions Professor 
Butters answers in this first of a series of 
studies undertaken at the Harvard Business 
School on the problems of business taxation. 
With the Ruml opus under one arm and the 
Fine and Butters studies under the other, the 
studious taxman can certainly face the other 
side of the war with ideas aplenty. 
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Timely, Authoritative, Dependable— 


Veteran Law Manual. Published by Com- 
merce Clearing House, Inc., 214 N. Michigan 
Ave., Chicago 1, Illinois, 272 pages. Price, 
$2 (10 copies $15, 25 copies $35). 

The publication of this handbook on 
veterans’ rights and benefits should be wel- 
come news to the man who has to answer 
the anxious queries of the returning service- 
man. The manual surveys the entire field 
of veteran law in a concise, informal ex- 
planatory style and provides ready access 
to pertinent law texts—for example, Re- 
employment Provisions of the Selective 
Training and Service Act of 1940 and Re- 
lated Statutes, National Service Life In- 
surance Act of 1940, Soldiers’ and Sailors’ 
Civil Relief Act of 1940, Service Extension 
Act of 1941, Deferment of Federal Income 
Tax for Persons Outside United States, 
Homestead Credit, Settlement of Accounts of 
Deceased Officers and Enlisted Men. An 
important supplement to this list, which is 
by no means complete, is the entire section 
of the book devoted to a reproduction of 
the Veterans’ Guaranteed Loans Regula- 
tions. The varied and comprehensive nature 
of the subject matter generally is made plain 
by a quick glance at the well-made index— 
or at this abridged table of contents: Re- 
employment, Readjustment Allowances, Loans, 
Life Insurance, Taxes, Pensions, Vocational 
Rehabilitation, Estates and Trusts, State 
Laws, The Veterans’ Administration. The 
taxman will be well:satisfied with the chap- 
ters on taxes, replete with examples, tables 
and footnotes. The federal income tax dis-: 
cussion is given special detailed attention 


because of the many and significant provi- 
sions of the law affecting servicemen and 
veterans. But whether the ex-soldier or 
sailor needs specific or general information, 
the man with the Veteran Law Manual on his 
desk can advise with authority. 


Wartime Wage Control and Dispute Settle- 
ment, Published by the Bureau of National 
Affairs, Inc., Washington, D. C. 576 pages. 
Price, $6.75. 

The editorial staff of the Bureau of Na- 
tional Affairs, Inc., has prepared a well- 
organized and carefully-indexed reference 
volume on wage-salary stabilization. You 
will find in it the laws, the rules, the pro- 
cedures, the penalties, the interpretations, the 
forms, the descriptions and standards, the 
rights of appeal—exactly as set forth by 
the seven regulatory agencies. Copies may 
be obtained by writing to the Bureau at 24th 
and N Streets, N. W., Washington 7, D. C. 


The 1945 Municipal Year Book (Vol. XII). 
600 pages. Price, $8.50. 

More than one hundred thousand facts 
about 2042 cities in the United States are 
bound up in the 1945 edition of The Municipal 
Year Book, to be off the press late in June. 
The professional or business men and women 
who confront questions of municipal or- 
ganization, personnel, finance, activities, pub- 
lications, etc. will find accurate answers at 
elbow’s distance. The work has been called 
one of the best arranged and most carefully 
edited year books now published, a judg- 
ment which this latest edition should clinch. 
Order copies from The Municipal Year 
Book, 1313 East 60th Street, Chicago 37, 
Illinois. 





Brawn or Bulge 


“A national income created by the 
processes of thrift, investment, work and 
venturesome planning will be tough- 
fibered and resilient, capable of supporting 
all reasonable needs of government under 
moderate taxation. A national income 
inflated to dizzy heights by extravagant 
government spending will have all the 
substantial and enduring qualities of a 
cloudbank. 

“Nevertheless, it is easy to get lost in 
a cloud or a fog. If the budget is per- 
mitted to expand to a level that would 
be supportable only if the national income 
were large, and if government were per- 





Current Books of Interest 


in the Budget? 


mitted to step in with measures for sus- 
taining that income, the _ inevitable 
decline of private investment and private 
enterprise would lead to ever-enlarging 
government action, until the private 
economy were swallowed up. A low 
federal budget ($13-$15 billion) will be 
the symbol and pledge of individual 
liberty. A massive federal budget is 
likely to be the signal for the loss of that 
liberty.’—HArtey L, Lutz, Professor of 
Public Finance at Princeton University, 
in an article on “Postwar Budgets and 
Taxes” in The Tax Review of February, 
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APPELLATE AND LOWER 
COURTS 


Income distributable in discretion of fidu- 
ciary: Payments from principal or income. 
—Although a trust instrument set out that 
the trustee had power to determine whether 
accretions to the trust property were income 
or principal, and the trustee pursuant to 
such power, allocated receipt of cash divi- 
dends to principal without making a dis- 
tribution to the beneficiary, even assuming 
arguendo that the trustee had absolute dis- 
cretion to allocate, such discretion must be 
exercised in the interest of the beneficiaries, 
and on the facts here present, equity would 
find the trustee’s action arbitrary. Conse- 
quently, the dividends received by the trust 
were income which under the trust instru- 
ment was distributable and taxable to the 
beneficiary. CCA-1, Caroline Gove Doty, 
Petitioner for Review v. Commissioner of In- 
ternal Revenue. 45-1 ustc § 9248. 


Advance payments received by trust: Al- 
location to future versus distribution to 
beneficiaries—A sum of money received by 
trustees in 1937, pursuant to an order of the 
Bankruptcy Court, which covered damages 
sustained by the trust because of insolvency 
of a lessee in 1932, is trust income in the 
year of receipt, to be distributed in ac- 
cordance with state law. Under the law of 
Massachusetts, trustees recovering only par- 
tial damages arising out of leases running 
into the future cannot apportion them over 
the remainder of the lease term. Inasmuch 
as here the stipulation did not show certain 
income of the trustees attributable to the 
properties in question, the case was re- 
manded to the Tax Court with instructions 
to take such income, if any, into considera- 
tion in determining -the amount of trust 
income distributable to taxpayer in the tax- 
able year. CCA-1, Eleanor Saltonstall, Peti- 
tioner for Review v. Commissioner of Internal 
Revenue. 45-1 ustc § 9223. 


Capital gains and losses: Attorney’s in- 
terest in client’s recovery.—A claim against 
the United States cannot be assigned. Con- 
sequently, where, by written instrument, a 
claimant of damages for expropriation of 
ships by the Shipping Board, “assigned” 
40% of any recovery as a fee to taxpayer, 
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money so received by taxpayer is not as- Payer 2 
signment of a part of a claim he owned, but §'10™ th 
is only payment for services rendered under pletion 
a contingent fee contract. Such income is™able on 
taxable as ordinary income, not as a capital B Paymen 
gain. CCA-2, ‘Martin Charles Ansorge, Peti- profits ' 
tioner-A ppellant v. Commissioner of Internal §% the | 
Revenue, Respondent. 45-1 ustc § 9168. econom 
rather ; 
Bond charge-off by bank in previous Bators t 
years.—If, in prior years, taxpayer wrote §§ conclus 
down bonds on the order of the National § there c 
Bank examiner and amounts of such write- J ductior 
downs were claimed as deductions in in- Bany ne 
come tax returns and were allowed for those J taxpay 
years, taxpayer is not entitled, when such f time o 
bonds are sold for less than cost, to deduct Birom 1 
as a loss the difference between cost and § Comm 
selling price, even though there was no §v. Kir 
tax benefit to taxpayer by reason of its prior § 45-1 vu 
deductions. CCA-2, The National Bronx Am 
Bank of New York, Petttioner v. Commis- & anti-tr 
sioner of Internal Revenue, Respondent. 45-1 porati 
ustc { 9167. suit w 
to im 
Tax of partners: Death of partner.—Tax- Ris 
payer, surviving his father in a partnership, ie te 
in the taxable years paid one-half the profits _ 
of the partnership to his mother, pursuant atiel 





to articles of the partnership. The Tax 
Court’s holding that there was no legal ob- 
ligation on the surviving partner to pay 
over to another one-half of the profits, de- 
rived principally from taxpayer’s personal 
services, and that such amounts were in- 
cludible in taxpayer’s income, except for a 
small part attributable to the deceased's 
capital interest, is affirmed. CCA-3, G. Elliott 
Krusen and Grace F. Krusen, Petitioners v. 
Commissioner of Internal Revenue, Respond- 
ent. 45-1 ustc ¥ 9249. 
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Stock purchased under testamentary op- 
tion.—Basis of stock which the taxpayer 
acquired under an option in the will of his 
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father giving him a right to purchase the 
stock from the testamentary trustees at a 
price equal to one-half of the market value 
of the shares is the amount actually paid by 
the taxpayer and cannot be increased by the 
yalue of the option. Rule of Helvering v. 
San Joaquin Fruit & Investment Co., 36-1 ustc 
99149, 297 U. S. 496, followed. CCA-3, J. 
Gordon Mack, Petitioner v. Commissioner of 
Internal Revenue, Respondent. 45-1 vustc 
79201. 


Depletion: Share of net profits—Where 
taxpayer leased a tract to an oil company 
for exploration and production, reserving a 
royalty in the minerals and receiving a 
bonus, with the lessee obligated, under a con- 
temporaneous agreement, to pay _ tax- 
payer 20 per cent of the net profits realized 
from the operations under the lease, a de- 
pletion deduction of 27% per cent is allow- 
able on the cash bonus and the royalty 
payments, but not on the amount of the net 
profits since the right to share in net profits 
of the lessee was not a retention of a direct 
economic interest in the oil in place, but 
rather an interest in the ability of the oper- 
ators to earn profits. In arriving at its 
conclusion, the Court points out that while 
there could be no net profits without pro- 
duction, there could be production without 
any net profits, and, therefore, reasons that 
taxpayer’s income accrues after, not at the 
time of, the extraction of the oil and gas 
irom the deposits. One dissent. CCA-5, 
Commissioner of Internal Revenue, Petitioner 
v. Kirby Petroleum Company, Respondent. 
45-1 ustc J 9203. 


Amounts paid in compromise of state 
anti-trust suit—Amounts paid by two cor- 
porations in compromise of a state anti-trust 
suit were paid to extinguish a cause of action 
to impose statutory penalties, and are not 
deductible as business expenses, although 
the judgment entered against the corpora- 
tions recited that the payments were in full 
satisfaction of all claims of the state for 
penalties but that the defendants did not 
thereby admit, or estop themselves from 
denying the truth of the allegations against 
them, and although the Tax Court had found 
that the corporations did not admit their 
guilt and that the settlement was made be- 
cause it was believed a defense of the suit 
would be more expensive than the settle- 
ment, even if the verdict was favorable. 
CCA-5, Commissioner of Internal Revenue, 
Petitioner v. Longhorn Portland Cement Com- 
bany, Respondent. Commissioner of Internal 
Revenue, Petitioner v. San Antonio Portland 
Cement Company, Respondent. 45-1 vustc 
§ 9242, 


Interpretations 


Partnership not taxable: Members of 
family.—A wife was a bona fide member of 
a partnership formed to take over a cor- 
poration in which her husband was the 
principal stockholder, although the wife re- 
ceived stock in the corporation from her 
husband on condition that she contribute the 
corporate assets which the shares repre- 
sented to the new partnership, she rendered 
no services to the partnership, and the busi- 
ness of the partnership was conducted by 
the husband in the same way as when it 
was a corporation. In reaching this con- 
clusion, the Court holds that (1) although 
a gift may be subject to condition, it is com- 
plete once the condition is extinguished; 
(2) there is no unlawful purpose in a tax- 
payer’s election of that form for doing busi- 
ness which is most advantageous to him; 
and (3) there was here no evidence that or- 
ganization of the partnership was a mere 
artifice. One dissent. CCA-6, Francis E. 
Tower, Petitioner v. Commissioner of Internal 
Revenue, Respondent. 45-1 ustc {J 9246. 


Trusts: Control by grantor—The Tax 
Court did not err in holding that the control 
which taxpayer vested in himself as trustee 
over the corpus and the income of 10 trusts 
created for his children and grandchildren 
was such a retention of ownership as to 
make income from the trusts taxable to the 
grantor under Code Sec. 22(a), where the 
taxpayer was sole trustee, had a right to 
conceal the trusts, to hold the property with- 
out fiduciary designation in instruments of 
title, to remove the assets from the state, to 
carry on stock market and other investment 
operations, to join in organizing new cor- 
porations, to apportion or withhold income 
discretionarily and to accumulate income in 
favor of a remainderman as against a life 
beneficiary. As to income from property 
which was added to the trusts by two of 
the taxpayer’s children out of their own 
estates, held taxable by the Tax Court to 
the taxpayer, the decision is reversed for 
such proceedings as may be necessary to 
dispose of the issue. CCA-8, Louis Stock- 
strom, Petitioner v. Commissioner of Internal 
Revenue, Respondent. 45-1 ustc J 9243. 


Tax Court procedure: Evidence and the 
submission of evidence.—In sustaining the 
Commissioner’s determination as to the proper 
allowance for depletion because of tax- 
payer’s failure to submit any evidence 
thereon, the Tax Court did not commit re- 
versible error or abuse its discretion in any 
of the following particulars: (1) In refusing 
to grant an indefinite continuance of the 
hearing before it until the termination of 
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criminal proceedings against two of tax- 
payer’s witnesses who refused to testify 
where facts sought to be elicited from these 
witnesses might have been proven by other 
witnesses; (2) in holding that evidence of 
prior administrative determinations of the 
Bureau of Internal Revenue involving other 
types of taxes was inadmissible, no such 
evidence actually having been offered and 
no formal ruling made; (3) in excluding cer- 
tain secondary evidence where the primary 
evidence (certain documents) was in ex- 
istence and could have been procured; (4) 
in excluding offer of taxpayer’s accountant 
to place in evidence all of his working papers 
of an audit he had made, in lieu of tax- 
payer’s books and records, where the papers 
constituting the audit record were not in 
the court room, no offer was made to select 
particular papers relevant to the issue be- 
fore the Tax Court, and taxpayer’s original 
books were not submitted.in evidence; and 
(5) in denying petition for a reopening of 
the case for presentation of further evi- 
dence, since taxpayer, having had his day 
in court, is not entitled to remedy mistakes 
of counsel. CCA-9, Chiquita Mining Com- 
pany, Lid., Petitioner v. Commissioner of 
Internal Revenue, Respondent. 45-1 ustc 
{ 9222. 


Transfer with enjoyment retained: Con- 
sideration in money or money’s worth.— 
Decedent’s parents and the parents’ three 



















distributed to the taxpayer his pro rat was to | 
share of the partnership income, the dis enjoy th 
tribution to the taxpayer of sums paid to th and min 
partnership by him is not taxable income iM gift tax 
Upon remand from the Second Circuim time, th 
Court of Appeals, which adopted the con. templat 
clusions of law found by the District Cour, donor V 
but found that the evidence failed to show of whicl 
that the net income of the partnership, 38% ,—§ Margare 
of which belonged to the taxpayer, included of Mum 
38% of the commissions he paid, the finding United 

of the District Court that the taxpayer wae USTC { 1 
entitled to recover $9,268.97, remains un- — 
changed. DC N. Y., Ruth A. Benjamin, holder: 
Julian A. Benjamin and W. Lawrence McLane, Win aid 





as Executrix and Executors of the Last Wil 
and Testament of Hamilton Fish Benjamin, 
deceased, Plaintiffs v. Jane M. Hoey, as Ex. 
ecutrix of the Estate of James J. Hoey, indi- 
vidually and as United States Collector of the 
Second Internal Revenue Collection District of 
New York, Defendant. 45-1 ustc § 9251. 
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Proration of taxes between consolidated 
and separate returns: Monthly accrual.— 
Where a taxpayer, keeping books and filing 
its returns on the calendar year basis and 
accruing state taxes monthly on its books, 
such accrual clearly reflecting its income, 
joined in filing a consolidated excess profits 
tax return for an affiliated group for the first 
3 months of the taxable year, it may deduct, 
on a separate excess profits tax return for 
the remainder of the year, a pro-rata pro- 































children, including decedent, who died in portion of its total state taxes for the taxable Pci 
1938, transferred certain property toa family year. DC, Ind., Electric Building Company, is ont 
trust. The income of the trust was payable Jnc., Plaintiff v. Untted States of America} .. liabl 
to the children for life, while each child Defendant. 45-1 ustc { 9204. i ail 
could designate his natural child or children : 
to take his interest upon death. It is held. Bupenses: Bonus-—Taxpayer agree’ 8 ang 
that the contributions by the parents con- aaUE YO its sales manager a stock certificate Mi | % 
stituted gifts, that the transfer by decedent when certain indebtedness owed by taxpayer fe 
was not a “bona fide sale for an adequate to a bank was satisfied, but the certificate “ “7 
and full consideration in money or money’s 4S subject ” cancellation if the sales er ae a 
worth”, and that the value of the property 78° did not remain in taxpayer s employ i 
transferred by decedent, which was greatly for one year following payment of such yi ry ¥ 
exceeded by the value of his right to a life debtedness. The ee ee sr paid a he 
income, is includible in decedent’s gross the bank on August 4, 1939, - — ing bus 
estate under Section 302(c), Revenue Act tificate was then issued ta the sa ss oe ine C. 
of 1926, as amended. CCA-9, A. P. Gian- who left the taxpayer’s employ in April Defen 
nini, Administrator of the Estate of Virgil D. 1940. On these facts, a cash amount paid ©" 
Giannini, Deceased Petitioner v. Commissioner © the sales manager, by the taxpayer OR Fut 
of Internal Revenue, Respondent. 45-1 ustc June 30, 1940, is not deductible as a bonus ment 
§ 10,186. paid. DC. Ind., Fadely-Anderson, Inc., Plaw-§ were 
’ tiff v. United States of America, Defendan.® either 
Partnership not taxable: Payment to 45-1 ystc 7 9225. Be 
partner.— Where taxpayer, who was a part- , MB limi 
ner in a brokerage firm which bought and Contemplation of death: Primary motive ™''¢ 
sold securities, traded in securities on his to provide immediate enjoyment.—Donor, condi 
own account and paid commissions to the who died in 1938, made gifts to her daughter, tonal 
partnership on transactions made by the son-in-law, and grandchildren in 1935. Whereff S0"¢! 
firm for his personal account, and there was donor’s primary motive in making the gifts with | 
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was to give the donees the opportunity to 
enjoy the property during donor’s lifetime, 
and minor motives were to avoid increased 
gift taxes and make the gifts at Christmas- 
time, the transfers were not made in con- 
templation of death, although at the time 
donor was afflicted with a serious ailment 
of which she had no knowledge. DC. Penn., 
Margaret Lorch Fair, Executrix of the Estate 
of Minna D. Lorch, Deceased, Plaintiff v. 
United States of America, Defendant. 45-1 
ustc J 10,188. 


Losses between corporation and stock- 
holder: “In aid” of liquidation.—A trustee, 
“in aid of liquidation”, sold the assets of the 
taxpayer-corporation to its majority stock- 
holder at a loss; later the proceeds were 
distributed, with the majority stockholder 
acquiring the corporation’s claim for alleged 
tax overpayment resulting from the loss. 
The Court holds that a loss by reason of 
sale of a corporation’s assets “in aid of dis- 
tribution” and not sustained by direct dis- 
tribution to a majority stockholder is within 
the prohibition of Code Sec. 24(b)(1)(B), 
which disallows losses between an individual 
and a corporation if the individual owns 
more than 50 per cent in value of the out- 
standing stock, except in the case of dis- 
tributions in liquidation. DC. Wash., E. J. 
Mathews, Plaintiff v. Clark Squire, Defendant. 
45-1 uste J 9247. 


Validity of lien for taxes owing by one 
spouse against rents due an estate held by 
the entirety in Michigan.—Where one spouse 
is liable for federal taxes, the Government, 
to enforce collection, cannot, under the 
Revenue Act of 1926, successfully levy on 
rents from an estate held by the entirety in 
Michigan. The Court based its conclusion 
in part on Michigan decisions that neither 
the husband nor the wife has an individual, 
separable interest in entirety property wherein 
one cannot convey an interest without the 
aid of the other. DC. Mich., United States 
of America, Plaintiff v. Louis Nathanson, do- 
ing business as General Painting and Decorat- 
ing Company, B. Hughes and Pauline Mueller, 
Defendants. 45-1 ustc J 9194. 


Future interests—Restrictions on enjoy- 
ment by beneficiaries.—Where beneficiaries 
were not given the present enjoyment of 
either the income of a trust or any part of 
the corpus thereof, and their rights were 
limited to commence at some future date, 
conditioned upon the exercise of discre- 
tional powers of the trustee, the Commis- 
sioner properly denied an exclusion of $5,000 
with respect to each of the four beneficiaries 
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of such trust, under Section 504 (b), 1932 
Act. DC. Ky., Roy C. Whayne, Plaintiff v. 
Seldon R. Glenn, Collector of Internal Reve- 
nue, Defendant. 45-1 ustc § 10,190. 


TAX COURT— 
MEMORANDUM OPINIONS 


Reasonable compensation: Based on per- 
centage of receipts.—Taxpayer was created 
for the purpose of providing quarters for 
X-Corporation, with stockholders and of- 
ficers of both corporations identical. During 
a period of 11 years prior to the taxable 
year, a partnership composed of the officers 
and stockholders of taxpayer and X-Cor- 
poration rented premises to X-Corporation. 
The profits of the partnership averaged 
25.82 per cent of the gross rentals received 
from the lessee. The taxpayer asked, in this 
proceeding, to be allowed as deductions 
amounts arrived at by applying that per- 
centage to the gross income of taxpayer 
during each of the taxable years, or 
$9,701.31 in 1939, $11,085.96 in 1940, and 
$14,140.44 in 1941, an average of about $3,800 
a year salary for each of three officers. The 
Commissioner allowed a deduction of $2,000 
for each officer. The evidence showed that 
taxpayer paid high salaries to its officers to 
compensate them for inadequate compensa- 
tion they received for services rendered as 
officers of X-Corporation. Taxpayer never 
paid a dividend although it had net income 
each year after 1937. On these facts, the 
Tax Court holds that there is no evidence 
in the record to support a finding that the 
allowances made by the Commissioner were 
erroneous. In arriving at this conclusion, 
the Tax Court holds that a method based 
on percentage of receipts from another cor- 
poration, to determine reasonable compensa- 
tion paid to officers of the taxpayer, is 
unsatisfactory, since it does not take into 
account actual services rendered to the tax- 
payer by each officer, importance of duties, 
results obtained, or a comparison with salaries 
paid by comparable corporations for like 
services. Amco Investment Company v. Com- 
missioner. CCH Dec. 14,451(M). 


Redemption of stéck: Distribution tax- 
able as dividend.—Taxpayers owned all the 
stock in a rayon converting corporation, ex- 
cept 240 shares held by the estate of a de- 


cedent stockholder. They bought the 240 
shares for $25,100. On December 24, 1941, 
taxpayers each transferred to the corpora- 
tion some 166 shares and each received 
$50,000. The gain was reported as a long- 
term capital gain. The shares were held by 
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the corporation as treasury stock. The tax- 
payers were paid out of surplus of the cor- 
poration. No cash dividends were paid by 
the corporation before 1943. The Commis- 
sioner determined that the sale of shares 
was a redemption in such a manner as to 
make it essentially a distribution of a tax- 
able dividend within the meaning of Code 
Sec. 115(g). The Tax Court holds that 
even though shares are legitimately issued 
by a corporation, if circumstances of a re- 
demption of the shares are not by way of 
liquidation and indicate that its effect on the 
only two shareholders and upon the cor- 
poration is essentially equivalent to a tax- 
able distribution of the corporation’s surplus, 
amounts received for the shares from 
the corporation are taxable as dividends, 
and are not subject to capital gains provi- 
sions. Harry Banner v. Commissioner ; Abra- 
ham Kirschenbaum v. Commissioner. CCH 
Dec. 14,472(M). 


Interest paid by stockholder in joint ven- 
ture: Loss on stock investment where cor- 
poration nominal titleholder.—Taxpayer and 
two other parties organized a corporation to 
purchase and operate certain orchards. 
Title to part of the acreage property was 
taken and retained by taxpayer to better 
secure a mortgage for part thereof. The 
operation failing, it was decided to liquidate 
the corporation in the taxable year 1941, 
which liquidation was formally accomplished 
immediately after the corporation deeded all 
of the acreage to taxpayer in payment of its 
indebtedness to him for amounts advanced 
by him, including payments of interest on 
such mortgage, so that nothing remained 
for distribution to any of the stockholders. 
Thereafter taxpayer continued to hold all of 
such property in trust for his co-adventures 
and continued the operation of the orchards 
so successfully that within two and one-half 
years the earnings were sufficient to liqui- 
date an indebtedness of more than $65,000. 
The Tax Court holds that under the facts 
no loss was sustained by taxpayer on his 
stock, as such corporation must be con- 
sidered merely as a nominal titleholder and 
taxpayer was in fact a participant with the 
others in a joint venture. It was further 
held that only the amount of interest which 
represented his proportionate share in such 
venture was deductible, the balance of in- 
terest paid by him being considered to be a 
capital expenditure in the acquisition of the 
mortgaged property. Edward A. Bannister 
v. Commissioner; Emily A. Bannister v. Com- 


missioner. CCH Dec. 14,448(M). 
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Effect of assignment of royalties.—py Rent I 
contract designated a “Bill of Sale” certain into 2 | 
royalties were assigned to taxpayer, in them 2gtee!"2 
following language: “* * * we hereby sel mum a! 
assign and transfer to * * * all our intereyM Qualifie 
of whatever character in a certain agree. jm numero 
ment * * *,” The instrument was date area 1n 7 
August 28, 1939. The Commissioner took per cent 
the position that all royalties, irrespective testified 
of when earned, if paid after August 23 in the t 
1939, were taxable as income to the tax.[§ 5/2 pet 
payer. The taxpayer contended that thejm reasona 
instrument only conveyed royalties earned the less 
on sales made after August 28, 1939. The 1942 th 
Tax Court holds that the granting words years, b 
of the contract were of doubtful meaning J increas¢ 
and in such a case, the practical construc. by war 
tion placed thereon by the parties was rele. taxpaye 
vant in determining the meaning. On evidence $74,516. 
that the taxpayer regarded the transaction sioner < 
only as conveying the royalties paid on sales allowed 
made after the execution of the instrument,[— Tax Cc 
and that the taxpayer did not, in fact, retainJ sumed 
any amounts on sales made before the date nary, r 
of execution of the contract, the Court holds purviev 
that the taxpayer was not taxable on royal-— were d 
ties earned prior to August 28, 1939. Christian the am 
F. Benz and Frances Benz v. Commissioner,® met th 
CCH Dec. 14,473(M). rentals 

Secured advances to real estate syndicate: srg 
Partial worthlessness of collateral.—Tax- to th 
payer, as a member of a syndicate subscrib- voit “t 
ing for stock of a Development Corporation ala 
dealing in Florida lands, advanced $3,000 as that ‘ 
his part of such syndicate subscription to Bushe 
the corporation and received its note for aay 
that amount. All such notes were secured re 
by all the stock of the Development Cor- Mist 
poration, its option for the purchase of cer- § conditi 
tain land, and title to 170 acres transferred § were | 
in trust as security for the payment of the ff their t 
notes. The Development Corporation went § two m 
into bankruptcy in 1936, following the col-§ were t 
lapse of land values in Florida. The Tax The n 
Court holds that, although it was apparent B left to 
in 1936 that the notes of the Development § She w 
Corporation, issued to the individual syn-B ang q 
dicate members, would not be paid in full, B fy,4. 
the debt did not become entirely worthless 5... 41, 
until the taxable year 1941 when the sale hee | 
of the 170 acres of land was consummated i the 
and the other collateral was liquidated. Since vert 
the notes were not “securities” as defined 1'S' 
in Code Sec. 23(k)(3), taxpayer could, but Court 
was not compelled to, deduct any amount tt 
by which the debt became partially worth- and . 
less in prior years when that was acertain the g1 
able. He had a right to wait to take the witho 
deduction until the year when the debt be ff ‘'st« 
came totally worthless. Marcus Boyd 2. and t 
Commission. CCH Dec. 14,444(M). uaes 
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Rent based on profits.—Taxpayer entered 
into a lease with its principal stockholder, 
agreeing to pay a rental based upon a mini- 
mum amount plus a percentage of sales. 
Qualified witnesses for taxpayer testified to 
numerous leases for business property in the 
area in which the rental ranged from 5 to 8 
per cent of the lessee’s sales. The witnesses 
testified that the rentals paid by taxpayer 
in the taxable years, a minimum plus 4% to 
5% per cent over stipulated sales, were 
reasonable and in line with advice given to 
the lessor. In the taxable years 1941 and 
1942 the rents were higher than in previous 
years, but evidence was to the effect that the 
increases were due to greater sales created 
by war conditions. In the taxable years, 
taxpayer claimed deductions of $54,366 and 
$74,516.39 for rents paid and the Commis- 
sioner allowed $33,750 in each year and dis- 
allowed the remainder as excessive. The 
Tax Court holds that even though it is as- 
sumed that amounts paid had to be ordi- 
nary, necessary and reasonable within the 
purview of Code Sec. 23(a)(1) before they 
were deductible, on the evidence adduced, 
the amounts paid by the taxpayer as rent 
met the test of reasonableness. Nor did the 
rentals paid represent a distribution of 
profits of the taxpayer, inasmuch as evi- 
dence was to the effect that the rentals paid 
to the principal stockholder were generally 
less than amounts he was advised would be 
reasonable, and evidence further indicated 
that the parties dealt at arm’s length. 
Hughes & Hatcher, Inc., a Michigan Corpora- 
tion v. Commissioner, CCH Dec. 14,488(M). 


Misuse of funds as test of control: No 
conditions imposed on gift.—Separate trusts 
were created by two sisters in 1935 and 
their brother in 1936 for the benefit of the 
two minor sons of the brother. The grantors 
were the trustees of their respective trusts. 
The management of all of the trusts was 
left to one of the sisters who died in 1943. 
She was lax in her management of the trusts 
and during her lifetime some of the trust 
funds were misused by borrowings by, or 
for the benefit of, the grantor. However, 
after her death all funds properly belonging 
to the trusts were found intact in separate 
trust envelopes in her home. The Tax 
Court found that the expressed provisions 
of trust agreements made no reservations 
and imposed no conditions whatever upon 
the gifts and found that the trusts were not 
without substance. Laxity on the part of 
trustees in their administration of the trusts 
and the handling of trust funds is not suff- 
cient to bring the case within the rule of the 
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Clifford case, 309 U. S. 331, 40-1 ustc J 9265. 
Accordingly, the income of the trusts was 
held not taxable to the grantors under Code 
Sec. 22(a). Litta Matthaei v. Commissioner; 
Estate of Emma Matthaei, Deceased, Frederick 
C. Matthaet, Executor v. Commissioner; Fred- 
erick C. Matthaei v. Commissioner, CCH 
Dec. 14,491. 


Reasonable needs of business of manufac- 
turer: Machinery for increased business.— 
Taxpayer corporation, organized since 1908, 
conducted a manufacturing business. All 
its stock of 200 shares, except 109 shares 
held as treasury stock, has been owned by 
its president since 1934. The evidence 
showed that it was necessary for the opera- 
tion of the business to maintain inventories 
of about $30,000. The total of its liquid 
assets at the end of 1940, consisting of cash, 
receivables, and stock, amounted to $45,164.48, 
leaving a margin in excess of $15,000 which 
also approximated the amount of its net in- 
come for 1940. It was shown that increases 
in the volume of orders would require addi- 
tional cash in excess of $30,000 and such in- 
creases in business would also require 
increases in machinery and equipment, and 
reserves for replacements would cost more 
than equipment in use originally cost. The 
Tax Court found that the reasons given for 
retaining the net profits of the taxable year 
were reasonable. Taxpayer had a right to 
establish reasonable and conservative re- 
serves for growth and for increased volume 
of business, and its policy of financing its 
operations out of its earnings is not to be 
condemned. While its surplus appears to 
have been large and to have represented the 
result of accumulations over several years, 
it nevertheless represented physical plant 
equipment by which taxpayer sustained and 
increased its business. It was accordingly 
held that such accumulations were not be- 
yond the reasonable needs of the business, 
and were not availed of in the taxable year 
by taxpayer for the purpose of preventing 
the imposition of surtax upon its sole stock- 
holder. The Syracuse Stamping Company v. 
Commissioner, CCH Dec. 14,489(M). 


Automobile used in business: Rate of de- 
preciation determined.—On a finding by the 
Tax Court that the useful life of taxpayer’s 
automobile used in his business was three 
years, it was held that he is entitled to de- 
duct depreciation on the automobile at the 
rate of 3314 per cent per annum. It was the 
claim of the Commissioner that the useful 
life was four years—John P. Homchis v. 


Commissioner, CCH Dec. 14,485(M). 
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Same trusts involved in both suits: 
Change in material factors.—In a prior suit, 
the Tax Court held that the taxpayer was 
taxable under Code Sec. 22(a) on the in- 
come from separate trusts set up for his 
wife and three sons. The taxpayer here was 
the same party as in the previous cases, 
the trust instruments were the same, and the 
applicable statute was unchanged. The 
Commissioner argued that the first decision 
was res judicata. The only material facts 
bearing on the issue which were here dif- 
ferent, were that two of the sons who were 
then residing at taxpayer’s home, had, in the 
intervening years, established their own resi- 
dences. The Tax Court holds that a change 
in material facts, although the parties are 
the same in both suits, and the subject 
matter is the same, if such change can lead 
to a different tax result, is effective to make 
the doctrine of res judicata inapplicable. 
As. to the taxpayer’s three sons, the Tax 
Court holds, the prior decision is not res 
judicata because of change in material facts, 
but as to the taxpayer’s wife, where there 
was no change, the prior case is res judicata. 
Robert H. Cory v. Commission. CCH Dec. 
14,446(M). 


Insurance policy surrendered for less than 
original cash value.—Taxpayer surrendered 
a policy of insurance to the successor of the 
original insurer. He received the original 
stipulated cash value of the policy less $4,810, 
retained by the company to discharge the re- 
serve lien and interest to date of surrender, 
because reserves of the original insurer were 
inadequate. The amount of the decrease 
was taken as a loss in the year of surrender. 
Following Mose Cohen, 44 BTA 709, CCH 
Dec. 11,850, the Tax Court holds that tax- 
payer is entitled to the deduction. Wailliam 
R. Fleming v. Commissioner. CCH Dec. 
14,457(M). 


Trust income: Clifford rule inapplicable. 
—Taxpayer was the settlor and trustee of a 
trust with his two minor children as bene- 


ficiaries. There was no possibility of re- 
verter. The settlor as trustee had express 
power to use the trust fund for trading in 
securities and for marginal trading, and did 
so trade. The trustee had power to reclassify 
the corpus and income of each beneficiary. 
The trustee could change the administrative 
provisions “in order to better carry out his 
intentions.” The Commissioner contended 
that taxpayer was the substantive owner of the 
trust, taxable under the Clifford case, 309 U. S. 
331, 40-1 ustc 79265, because of (1) the 
taxpayer’s activities in relation to the broker- 
age account; (2) provisions relating to shift- 
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ing of income; (3) trustee’s power to trade 
on margin; (4) power of amendment; (5) 
applicability of Code Sec. 166. The Tax 
Court holds that (1) although the taxpaye; 
engaged in trading, his control was that of 
a trustee and he did not exercise his powers 
in derogation of the interests of the bene. 
ficiaries; (2) a trust may shift within the 
share of each beneficiary the income of that 
beneficiary, although he may not shift be- 
tween the beneficiaries; (3) mere giving ofa 
power to trade on margin for the trust does 
not per se prove ownership in the settlor; 
(4) a power to amend by changing adminis- 
trative provisions “in order to better carry 
out intentions” is not a power to amend a 
trust in a substantial respect; (5) Sec. 166 
was not applicable, for the settlor had no 
power to reinvest the corpus in himself, and 
to do so by holding that power to dis- 
tribute for support of beneficiaries is power 
to revest, is to give Sec. 166 the effect of Sec. 
167, before amendment by the 1943 Act. 
Under Code Sec. 167, as amended by the 
1943 Act, income is not attributable to the 
settlor except where it has specifically been 
used for dependents’ support. Carroll L. Grij- 
fith v. Commissioner. CCH Dec. 14,458(M). 


Tax of partners: Death of partner.—At 
the time of his death, June 21, 1939, dece- 
dent was a member of a partnership. The 
partnership agreement provided that it was 
to continue for one year after the death of 
any partner. The partnership filed its tax 
returns for the calendar year on the accrual 
basis. The decedent filed his return for the 
calendar year on a cash basis. From Janu- 
ary 1 to June 21, 1939, the partnership had 
a loss of $22,136.35 attributable to the de- 
cedent’s interest. From June 22, to De 
cember 3f, 1939, the partnership income 
distributable to the decedent’s estate was 


_ $56,584.93. An income tax return was filed 


for the decedent for the period January | 
to June 21, 1939 (the date of death) in which 
deduction for the partnership loss was taken. 
The taxpayer in this issue, the decedent's 
estate, having filed an election and the neces- 
sary consents pursuant to Sec. 134(g), 194 
Act, contends that its taxable income 1s 
$34,448.67, a figure which represents the in- 
come of the partnership attributable to the 
interest therein of the decedent for the period 
from June 22 to December 31, 1939, less 
the partnership losses for the period from 
January 1 to June 21, 1939, attributable to 
the interest of the decedent. The Commis- 
sioner contended that the loss was properly 
deducted in the return filed on behalf of the 
decedent for the period ending with his 
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death. The Tax Court holds that even if 
a partnership business is continued after 
death of a partner, pursuant to the articles 
of partnership, there is in law a new part- 
nership, the old partnership having been 
necessarily terminated by the partner’s death. 
It followed that the partnership losses of 
the decedent for the period January 1 to 
June 21, 1939, were properly includible in 
the taxable period in which the date of his 
death fell, and that the returns filed for the 
decedent and his estate correctly reflected 
the allocation as between them of the part- 
nership losses and income. Therefore, the 
partnership income distributable to dece- 
dent’s estate for the period of June 22, to 
December 31, 1939, is taxable in full to tax- 
payer. Decision applied the rule of Davison, 
Exr., 20 BTA 856, aff'd per curiam, 54 Fed. 
(2d) 1077. Estate of Hunt Henderson, Allard 
D’Heur, Executor and Jeanne Crawford Hen- 
derson, Executrix v. Commissioner. CCH 
Dec. 14,453. 


Expenses: Reasonable salary.—Taxpayer 
was in the retail drug business, established 
in 1903 by the husband of its present prin- 
cipal stockholder. In 1933, when the husband 
was appointed a postmaster, taxpayer was 
incorporated, the husband withdrew from 
all management, and his wife became its 
president. Since organization of the cor- 
poration, the wife had received $40 per 
week, until 1942, when she received $45 per 
week. The salary was fixed by resolution 
of the directors. The Commissioners con- 
tended that $300 was reasonable compensa- 
tion. In the absence of circumstances 
indicating that the payments were dividends 
in the guise of salary, the Tax Court holds 
that it was not convinced that the services 
rendered by the president of taxpayer, who 
did not spend all of her time at the store 
but visited it several times during the week 
and kept in touch with its activities, were 
worth less than $40 per week, and that such 
payment was a reasonable salary. The $5 
increase in weekly salary for 1942 was dis- 
allowed, no good reason for the increase 
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being shown. William D. Jones, Inc. v. Com- 
missioner. CCH Dec. 14,455(M). 


Intangibles acquired for stock: Formula 
applied in absence of other proof.—Where 
common stock of taxpayer having a par 
value was issued to a number of corpora- 
tions in return for their intangibles, and its 
preferred stock was issued for their tangibles 
(all pursuant to a plan of merger), the Com- 
missioner’s determination, in arriving at tax- 
payer’s excess profits credit based upon its 
invested capital, of the fair market value of 
such intangibles in the years acquired, was 
approved by the Tax Court where the method 
of computing such value was by capitalizing 
the earnings allocable to the intangibles in 
accordance with the formula set forth in 
A. R. M. 34. That formula was held to be 
the only practical way of establishing a pre- 
sumptive value in the absence of proof of a 
greater value by taxpayer, as it could not 
be assumed that the value of the common 
stock was equivalent to its par value, there 
having been no sales of the stock in the tax- 
able years. Ushco Manufacturing Company, 
inc, v. Commissioner. CCH Dec. 14,445(M). 


Tax on unjust enrichment.—Taxpayer, an 
awning manufacturer, received a reimburse- 
ment of $780.14 from his vendors of ma- 
terial used by him in manufacture of awnings, 
as processing taxes included in the price of 
such material purchased by him. The awn- 
ings sold by taxpayer sold for about $12 
each, and the processing tax thus imposed 
added cost of about 15 cents for each awning. 
No change in the price of the awnings was 
made as a result of the imposition of the 
tax, and no part of the tax was ever included 
in the selling price of the awnings, according 
to the unsupported oral testimony of the tax- 
payer. The Tax Court holds that the tax- 
payer had sustained his burden of showing 
that no part of the processing tax paid by 
him to his vendors was shifted to his 
vendees. Accordingly, taxpayer was not 
taxable under Sec. 501(a)(2), Act of 1936 
(the 80% tax on unjust enrichment). W. 
Valentine v. Commissioner. CCH Dec. 
14,471(M). 
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tures and taxes. There must be much give 
and take—compromise and adjustment—if 
men are to live together and make the most 
of their opportunities. 


The development of a proper solution will 
usually be a matter of judgment on which 
there will be different opinions, perhaps 
very vigorous differences. Under our form 
of government, it is the function of the 
Congress and of state and local legislative 
bodies to make such decisions, to adopt 
general principles and laws—sometimes, 
rather specific laws—and to provide for ap- 
propriate administration of them. In a 
dynamic society such as ours where prob- 
lems like the one we are discussing arise so 
frequently, poorly considered, superficial, 
static legislation and administration are in- 
adequate. It is desirable to create a stand- 
ing committee or cooperating committees, 
truly representative of all important interests, 
and always on the alert to recommend ap- 
propriate measures to meet changing situations. 


There is no one permanent easy solution 
for such problems, though general principles 
may be adopted and followed as closely as 
feasible. In the distribution of government 
services and the costs thereof, it is desirable 
that due attention be given to all of the im- 
portant but divergent interests, national, 
state, local, and individual. 


Incidentally, it may be remarked that this 
domestic problem of government relations 
is not entirely unlike the current interna- 
tional problem of setting up and maintaining 
an organization which will provide the serv- 
ices and benefits which all of us want and 
which will distribute the cost thereof satis- 
factorily to all, at least, sufficiently satis- 
factorily so that the organization will not 
fall apart and bring on another war. All 
government is the science and the art of 
continuously adjusting and harmonizing dif- 
ferent interests and pressures, of living in 
societies as civilized humans. 


Summary and Conclusions 


The problems of state and local taxation 
(or exemption) of federal property have 
changed very much and have become vastly 
more important during the last dozen years. 
Under the New Deal and especially during 
the present World War, rapid new develop- 
ments of unprecedented character and scope, 
most of them the results of emergencies, 
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have brought unusual tax and other difficul. 
ties to many communities in nearly all oj 
the states. Many communities and states 
have been much more adversely affected 
than others, however, and these differences 
are at the bottom of many of the new 
problems. 


According to Dr. Macon, by 1941 there 
had been about forty acts of Congress au- 
thorizing federal agencies to make some 
form of tax or in-lieu payments to state and 
local governments. Thirty-seven special 
bills were introduced into the 77th Congress 
and thirty-eight in the 78th Congress up to 
May, 1944. Variations in the payment pro- 
visions of the different laws and bills in- 
dicate that they were framed to meet specific 
situations. Some bills were to meet situa- 
tions of a region, some to meet certain state 
problems, others to meet the difficulties of 
a certain municipality or project. Appar- 
ently, some of the legislation has been due 
to the special influence which certain groups 
or even individuals have had with certain 
Congressmen. Lack of uniform policies and 
discrimination have resulted. | 


Matters got so serious that a few years) 
ago some stumbling steps were begun toward | 
improving the situation. For example, studies| 
have been made by the President’s Special 
Committee of the National Emergency; 
Council, the Federal Real Estate Board, the| 
Municipal Law Officers and the Congressional | 
Joint Committee on Reduction of Unneces- 
sary Federal Expenditures. The House 
Committee on Public Lands has been con- 
ducting an investigation for many months 
and recently issued an interim report. Several 
government officials and various tax men 
also have discussed many of the problems. 
Most of the reports and recommendations 
of the committees and other organizations 
mentioned above have been informative and 
stimulative though there has been much dis- 
agreement among individuals and organiza- 
tions as to policies that should be adopted.” 


Some federal legislation relative to tax- 
ation of certain federal properties and some 
relative to in-lieu payments is more satis- 
factory than it was before these studies were 
made but there is still much dissatisfaction, 
confusion, and lack of uniformity in policy 





31 See R. C. Hall, ‘‘Introduction to the Federa 
Real Estate Board Reports,’’ Proceedings of thé 
National Tax Conference (1943), pp. 72-79. 
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and practice. Not all of the difficulties are 
due to federal policy; some are caused by 
failure of the states and municipalities to 
cooperate. For example, in some states, 
federal payments made to the states for the 
local units of government have not been 
passed on to the local units but have been 
retained by the states. 


In making tax or in-lieu payments, prac- 
tically everyone agrees that reciprocal na- 
tional and local benefits, as well as other 
national and local considerations, should be 
taken into account. In view of these con- 
siderations and also in view of the powers 
and the relations of the several levels and 
areas of government, it would seem that 
practically all federal tax or in-lieu pay- 
ments respecting federal property should be 
made to or through the states, or with the 
advice and consent of the states, which 
should in turn determine the needs and equi- 
ties as between their constituent local units.” 
In actual practice, many state legislatures 
are unable to make proper allocations of 
their own revenues or of federal payments 
because of unequal representation of dif- 
ferent areas and interests in the legislatures. 
All of these difficulties are magnified by lack 
of proper fiscal cooperation between the 
federal, state, and local governments. 


Indeed, the solution of the problems of 
state and local taxation of federal property, 
or of federal payments in lieu of taxes— 
the problems with which we are especially 
concerned today—are all parts of the more 
comprehensive problem of the coordination 
of the functions and the finances of these 
several levels or areas of government. Prac- 
tically all important functions and all im- 
portant phases of financing them are so 
interrelated, and what one level or area of 
government does so affects the welfare of 
the others, that there can be no satisfactory 
solution to certain parts of the problems 
without considering the relations with the 
other parts, or without considering the whole. 


In numerous cases there is more than one 
possible and feasible method of dividing 
functions and finances between different 
units of government, for example, in provid- 
ing education, highways, housing, health, 
resource conservation, and even certain 
military forces and supplies. The problem 
of deciding among the various alternatives 
in this country are problems of democratic 
government and require proper education of 
the public and proper governmental ma- 





2 Each state is supposed to have complete 
control over its local units of government, in- 
cluding such control over revenues and expendi- 
tures as it wishes to exercise. 
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chinery or organization for carrying out the 
democratic processes. This is why I recom- 
mend that there should be a standing Con- 
gressional committee on this particular 
problem cooperating at all times with a 
standing committee or committees repre- 
senting state and local government interests. 


I might continue and recommend in some 
detail answers to our immediate problems 
as to state and local taxation of federal 
property (or in-lieu payments); or I might 
state some general principles in which I be- 
lieve; for example, that the costs of special 
benefits should be met in so far as practi- 
cal by those benefited and that costs of 
nonallocable general benefits might be paid 
out of general state and national taxes levied 
largely on the basis of ability to pay. Bene- 
fits and ability may be imputed to different 
areas and their several populations as well 
as to different individuals. Though believ- 
ing in the placing of responsibility as definitely 
as possible, I believe also in the adequate 
and proper functioning of national and state 
governments as well as in vigorous local 
self-government and private enterprise. 


But there is not time or space here to dis- 
cuss the details of proper coordination and, 
moreover, they have been discussed else- 
where. What is more important here and 
more to the point of our present problem is 
to envision our problems in their entirety, 
their setting in the whole, and the estab- 
lishment of an organization, not only to 
solve the current problems but also to solve 
these and other similar changing problems 
continuously as they arise. 


The particular tax problems posed by this 
article, and even more the general problem 
of coordinating federal, state, and local func- 
tions and finances, are large enough and 
important enough to demand well-considered 
and consistent policies, rather than the 
superficial, ad hoc treatments they have re- 
ceived in the past.™ [The End] 





3 Following is an extract from the recom- 
mendations on this subject by the Committee on 
Federal-City Relations of the Municipal Law 
Officers Association: 

“It is earnestly urged by the Committee that 
little is to be gained by whittling away at cer- 
tain phases of the problem without even consider- 
ing the field as a whole. 

“The increasing complexities of federal, state 
and city relations make it imperative that Con- 
gress and the Senate create a special standing 
committee to pass upon the many intricate prob- 
lems involving intergovernmental relations .. . 
The present system of buttonholing each com- 
mittee member on the dozens of committees hold- 
ing hearings on matters affecting federal-city 
relations results in a scattered, superficial con- 
sideration of these important problems.’*’ Mu- 
nicipalities and the Law in Action (1944), p. 178. 
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STATE TAX 


ALABAMA 
June 1 


Automobile dealers’ reports due. 





June 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due. 


Tobacco wholesalers’ and jobbers’ reports 
due. 


Wholesalers’, distributors’ and retailers’ 
alcoholic beverage reports due. 


June 15 


Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 


Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 


Income tax (second installment) due. 
Motor carriers’ mileage tax and reports 
due. 
June 20—— 
Automobile dealers’ reports due. 


Coal and iron ore mining tax and reports 
due. 


























Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 





























CALENDAR 


June 30—— 








Last day for corporation registration fee 
payments and reports. 


ARKANSAS 
June 10—. 


Alcoholic beverage tax and reports due. 

Motor fuel carrier’s reports due. 

Natural 
due. 





resources purchase statements 


Natural resources severance tax and re- 
ports due. 





June 20—— 


Gasoline use tax and reports due. 


Gross receipts tax and reports due. June 
Cox 

June 25—— Sal 
Motor fuel tax and reports due. Us 
June 30—— June 
Severance tax permits expire. 
ra 


CALIFORNIA 
June 1 





Beer and wine tax and reports due. 
Gasoline tax due. 





G 
ARIZONA June 15—— June 
June—First Monday Distilled spirits tax and reports due. Ci 
Railroad, telegraph and telephone com- Gasoline tax reports due. June 
pany reports due. Use fuel tax and reports due. C 
June 5—— June 20—— R 
Alcoholic beverage licensees’ reports due. Motor carriers’ gross receipts tax due. 
Jun 
June 10 June—Last Monday \ 
Wholesale liquor dealers’ luxury tax re- pape fuk : : 
turns and remittances due. OF SAY Se See GORNTey Te RETR, 
June 15—— 
Gross income tax and reports due. COLORADO 
Income tax (second installment) due. June 5 Jur 
Motor carriers’ tax and reports due. Manufacturer’s alcoholic beverage reports ( 
Use fuel tax and reports due. due. i 
Motor carriers’ taxes due. 
June 25—— ] 
Gasoline tax and reports due. June 10 
Motor fuel carriers’ reports due. Motor carriers’ reports due. ] 
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June 15 
Coal mine owners’ reports due. 
Sales tax and reports due. 
Use tax and reports due. 

June 25 
Coal tonnage tax reports due. 
Gasoline tax and reports due. 


CONNECTICUT 
June 1 
Gasoline tax due. 
June 10—— 
Cigarette distributors’ monthly 


June 15—— 


Gasoline tax reports due. 
Railroad and street railway 
annual installment) due. 


June 20—— 


Alcoholic beverage tax and reports due. 


reports due. 


tax (semi- 


DELAWARE 
June 1 


Chain store tax and reports due. 


Express, telegraph and telephone com- 
pany reports due. 


Manufacturers’ license tax and reports 
due. 


Merchants’ license tax and reports due. 


State Tax Calendar 


June—First Monday: 


Steam, gas and electric company taxes 
due. 


June 15-— 


Filling stations’ gasoline tax reports due. 
Manufacturers’ and importers’ alcoholic 
beverage reports due. 


June 30—— 


Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
June 10—— 


Licensed manufacturers’ and wholesalers’ 
beer reports due. 


Licensed manufacturers’, wholesalers’ and 
retailers’ alcoholic beverage reports due. 


June 15—— 


Beer tax due. 


June 25—— 


Gasoline tax and reports due. 


FLORIDA 
June 10—— 


Agents’ and wholesale dealers’ cigarette 
tax reports due. 

Manufacturers’ and dealers’ alcoholic bev- 
erage reports and taxes due. 


June 15 


Gasoline sales, use and storage reports 
and taxes due. 


Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


June 30—— 


Motor transportation company taxes and 
reports due. 


GEORGIA 
June 10—— 


Carriers’ reports due. 


Cigar and cigarette wholesalers’ reports 
due 





June 15—— 
Income tax (second installment) due. 
Malt beverage tax reports and payment 
due. 
June 20—— 
Gasoline tax and reports due. 


IDAHO 
June 1 
Mining license tax due. 





June 10—— 
3eer dealers’ reports due. 
June 15 


Electric power company reports and taxes 
due. 





Gasoline tax and reports due. 


June—F ourth Monday: 





Property tax (semiannual installment) 
due. 
ILLINOIS 
June 1 





Last day to make personal property tax 
return. 


Personal property tax becomes delinquent 
(except Cook county) 
Private car line companies tax (first in- 
stallment) due. 
Real property tax (semiannual install- 
ment) due (except Cook county). 
june 10 


Motor carriers’ mileage tax due. 


June 15—— 
Alcoholic beverage reports due. 
Cigarette tax returns due. 
Public utility tax and reports due. 
Sales tax and reports due. 
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June 20—— 


Gasoline tax and reports due. 


June 30—— 
Transporters’ gasoline tax reports due. 


INDIANA 
June 15—— 


Fuel use tax report and payment due. 


June 20—— 
Bank and trust company intangibles re- 
port and tax due. 
Bank share tax due. 
Building and loan association intangibles 
tax and reports due. 
June 25 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 





IOWA 


June—First Monday—— 


Freight line and equipment 
property tax reports due. 


company 


June 10—— 
Carriers’ gasoline tax reports due. 


Class A permittees’ beer tax and reports 
due. 


Vendors of cigarettes, cigarette papers, 
etc., reports due. 

June 20 

Gasoline tax and reports due. 





June 30—— 
Cigarette tax permits expire. 
Gasoline pump licenses expire. 
Narcotic drug licenses expire. 





KANSAS 
June 10 ° 
Malt beverage tax and reports due. 
June 15 





Carriers’ gasoline tax and reports due. 
Compensating tax and reports due. 


Motor carriers’ gross ton mileage tax and 
reports due. 


June 20—— 
Bank share tax due. 


Property tax (second installment) due. 
Sales tax and reports due. 
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June 25—— 
Gasoline tax and reports due. 


KENTUCKY 
June 1-— 


Louisville gross receipts tax due. 


June 10—— 
Amusement and entertainment tax and 
reports due. 
Cigarette tax reports due. 


Refiners’ and importers’ gasoline tax re- 
ports due. 


June 15 


Alcoholic beverage reports due. 


Motor vehicle fuel (other than gasoline) 
tax and reports due. 


Passenger carriers’ mileage tax due. 


Public utility gross receipts tax and re- 
ports due. 


June 20-—— 
Oil production tax and reports due. 


June 30-—— 


Dealers’ and transporters’ gasoline tax and 
reports due. 


LOUISIANA 
June 1 


Wholesalers’ tobacco tax reports due. 


June 10 


Importers’ 
due. 


alcoholic beverages reports 


Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils reports due. 


June 15 


Carriers’ alcoholic beverages reports due. 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ lubricating oils reports due. 


Income tax and returns due from foreign 
corporations doing business with no of- 
fice in state. 

Intoxicating liquor manufacturers’ and 
dealers’ reports due. 


Wholesalers’ and retailers’ tobacco tax re- 
ports due. 


State Tax Calendar 


Alcoholic beverages tax and reports due. 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 


Dealers’ lubricating oils tax and reports 
due. 


Fuel use tax and reports due. 


New Orleans sales and use tax and reports 
due. 


Petroleum solvents reports due. 
State sales and use tax and reports due. 


MAINE 
June 1—— 


Express, telephone and telegraph com- 
pany taxes due. 


Franchise tax reports due. 
June 10—— 


Manufacturers’ and _ wholesalers’ 
beverage reports due. 


malt 


June 15—— 


Parlor car company taxes due. 
Railroad and street railroad tax (install- 


ment) due. 
June 30—— 


Gasoline tax and reports due. 


MARYLAND 
June 10—— 


Admissions tax due. 


June 30—— 
Beer tax and reports due. 
Gasoline tax and reports due. 
Reports due on motor fuel purchased in 
cargo lots. 
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June 14— 












































































































Last day to pay iron severance occupation Oil : 
tax. 
Last day to pay taconite tax. June 1 
Alco 
June 15 Reta 
Income tax (second installment) due. 
Interstate motor carriers’ mileage tax due, June 2 
June 23—— _ 
Gasoline tax and reports due. June 3 
Special use fuel tax and reports due. Gas« 
MASSACHUSETTS ee 
Dealers in farm tractor fuels, reports and 
June /- a payment due. June | 
Public utility taxes due. June 30 — 
June 10—— Last day to make property tax returns. rf 
Alcoholic beverage tax and reports due. Elec 
Meals’ excise tax and reports due. Gas 
MISSISSIPPI Incs 
June 15—— June 1 
Cigarette distributors’ tax and _ reports Electric light and power, express, pipe} June | 
due. line, railroad, sleeping car, telegraph and Pro 
June 30—— telephone company reports due. ‘ 
Cigarette licenses expire. June 5—— June 
Gasoline tax and reports due. Factory reports due. Pip 
June 10—— 
MICHIGAN Admissions tax and reports due. 
June 1 Brewers’ reports of sales and deliveries of 
Ges end cil « P malt or brewed beverages due. June 
ras and oil severance tax and reports due. : Ale 
Motor vehicle dealers’ reports due. 
June 5—— “ 
Carriers’ gasoline tax reports due. June iS Ga: 
Gasoline tax and reports due. Im: 
June 10—— Income tax (second installment) due. 
Common and contract carriers’ reports Manufacturers’, distributors’ and whole- 
and fees due. salers’ tobacco reports due. 
Retailers’, wholesalers’ and distributors’ June 
June 15—— light wine and beer reports due. Mii 
Sales and use tax and reports due. Sales tax and reports due. Pe 
June 20—— Timber severance tax and reports due. June 
Distributors’ gasoline tax and reports due. Use tax and reports due. Pri 
Gas and oil severance tax and reports ju 
delinquent. MISSOURI “4 
June 1 
MINNESOTA Bank share tax reports due. June 
June 1—— Income tax (first installment) due. De 
Annuity income tax due. June—First Monday Fy 
Property tax (first semiannual install- Last day to make merchants’ and manu- 
ment) delinquent. facturers’ property tax return. 
June 10— June 5 
Wholesalers’, brewers’ and manufacturers’ Nonintoxicating beer permittees’ reports June 
alcoholic beverage reports due. due. Al 
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June 10—— 


vation Oil inspection reports and fees due. 





June 15—— 


Alcoholic beverage reports due. 
Retail sales tax and reports due. 






Be. 
June 25 
Use fuel tax and reports due. 





x due, 





June 30-—— 
Gasoline reports and tax due. 


































ts and MONTANA 
June 15 
Brewers’ and liquor wholesalers’ tax and 
ns. reports due. 
Electric company tax and reports due. 
Gasoline tax and reports due. 
Income (corporation license) tax due. 
, pipe § June 20 
ph and Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 
June 25 
Pipe line companies’ reports due. 
wees ail NEBRASKA 
June 15—— 
Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter reports and tax due. 
ue. 
whole- 
NEVADA 
butors’ § June 1 





Mine owners’ annual reports due. 






due. 





June—First Monday 









June 15 


Carriers’ gasoline tax reports due. 


June 25—— 
Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 












NEW HAMPSHIRE 
June 10—— 





reports 
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agazine 





Petroleum products reports and fees due. 


Property tax (quarterly installment) due. 


Alcoholic beverage taxes and reports due. 


Use fuel tax and reports due. 


June 30—— 


Carriers’ reports of motor fuel deliveries 
due. 


Distributors’ gasoline tax and reports due. 


NEW JERSEY 
June 1 


Foreign insurance company tax (except 
on life premiums) due. 





June 10—— 


Excise tax and reports due from interstate 
busses. 


Gross receipts tax and reports due from 
busses and jitneys in municipalities. 


June 15—— 
Alcoholic beverage tax and reports due 


from manufacturers, distributors, trans- 
porters, warehousemen and importers. 


June 20—— 


Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 


due. 
June 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 





NEW MEXICO 


June 1 





Property tax reports due from private car 
companies and railroads dealing there- 
with. 


June 15— 
Occupational gross income tax and re- 
ports due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
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June 20—— 








Distributors’ gasoline tax and reports due. Coal 1 
Franchise carriers’ and haulers’ monthly Diese! 
reports and tax due. Gasol: 
Use f 
Jse t 
NORTH DAKOTA = 
June 1 
Cigarette reports due. 
June 15—— 
: une 10 
Beer excise tax and reports due. 
* Oil Pp! 


Gasoline tax and reports due. 





June 20—— Income tax (second installment) due. 
Motor carriers’ tax and reports due. Interstate motor carriers’ tax due. 
June 25 





Gasoline tax and reports due. 


OHIO 


Use or compensating tax and reports due. 
June 10—— 


Admissions tax and reports due. 











, NEW YORK Class A and B permittees’ alcoholic bever- 
June 5 ; age reports due. 
New York City gross receipts tax and 
returns due. June 15 
June 20 Cigarette use tax and reports due. j ; 
‘ une 1 
Alcoholic beverage tax and reports due. June 20—— Malt 
Ma 
June 25 Dealers’ gasoline tax reports due. Spiri 
Additional public utility tax and reports Real and public utility property taxes rey 
due. (semiannual installment) due. 


New York City conduit company tax and 


reports due. June 3 Emy 
New York City public utility excise tax Carriers’ gasoline tax reports due. so 
and returns due. Gasoline tax due. ta 




























June 30—— re 
ccauioaate tax and reports due. OKLAHOMA Phil 
June 1 m 
NORTH CAROLINA Oil, gas and mineral gross production tax June : 

and reports due. 

June 1 Gas 
Chain store tax due. June 5—— 

License taxes due. Mine (other than coal) operators’ reports 
June 10—— due. 
Carriers’ gasoline tax reports due. June 10 
Railroads’ alcoholic beverage tax and re- : , : June 
: Airports’ gross receipts reports and tax 
ports due. due Alc 
Unfortified wine additional tax and re- - T 
5 Alcoholic beverage tax and reports due. ol 
ports due. 

June 15—— June 15—— June 
Sales tax and reports due. Carriers’ gasoline tax reports due. As: 
Spirituous liquor tax due. Gasoline dealers’ tax and reports due. Ga: 
Use tax and reports due. Sales tax and reports due. t 
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bever- 


On tax 


nd tax 


due. 


lue. 


gazine 


Coal mine operators’ reports due. 

Diesel fuel oil tax and reports due. 
Gasoline distributors’ tax and reports due. 
Use fuel tax and reports due. 

Use tax and reports due. 


OREGON 
une 10—— 


* Oil production tax and reports due. 


une 20-—— 
Alcoholic beverage tax and reports due. 
Motor carriers’ tax and reports due. 


Use fuel tax and reports due. 


June 25—— 


Gasoline tax and reports due. 


PENNSYLVANIA 
June 10—— 
Malt beverage reports due. 


Spirituous and vinous liquor importers’ 
reports due. 


June 15—— 


Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 


Manufacturers’ alcoholic beverage tax and 
reports due. 


Philadelphia income tax (second install- 
ment) due. 


June 30-——— 


Gasoline tax and reports due. 


RHODE ISLAND 
June 10—— 
Alcoholic beverage reports due. 
Tobacco products tax reports due. 
June 15 


Assessment date for general property tax. 


Gasoline distributor’s monthly report and 
tax due. 


State Tax Calendar 


SOUTH CAROLINA 
June 10—— 


Admissions and soft drinks tax and re- 
ports due. 


Beer and wine wholesalers’ reports due. 
Last day to make power tax report and 
payment. 
June 20—— 
Gasoline tax and reports due. 


Reports and tax due from motor fuel 
(other than gasoline) users. 


SOUTH DAKOTA 
June 1 


Express company reports due. 
Passenger motor carriers’ tax due. 
Private car line property tax returns due. 


Railroad, telegraph, telephone, sleeping 
car, light, power, heating, water and 
gas company property tax returns due. 


June 15—— 


Alcoholic beverage reports due; tax due 
in 30 days. 


Carriers’ gasoline tax reports due; tax due 
in 30 days. 


Dealers’ gasoline tax reports due; tax due 
in 30 days. 
Use fuel tax and reports due. 


June 30—— 
Last day to file property tax returns. 


TENNESSEE 
June 1 


Chain store tax due. 
Cottonseed oil mill reports due. 





3arrel tax on beer due. 
Carriers’ gasoline tax reports due. 


Last day to make alcoholic beverage re- 
ports. 


June 15 
Carriers’ use fuel tax reports due. 
Use fuel tax and reports due. 
June 20—— 


Distributors’ gasoline tax and payment 
due. 


Liquid carbonic acid gas tax due. 


TEXAS 
June 10—— 


Cigarette distributors’ reports due. 


June 15 


Oleomargarine dealers’ taxes and reports 
due. 


June 20—— 
Carriers’ motor fuel use tax reports due. 


Liquefied gas and liquid fuel use tax and 
reports due. 


Motor fuel and use fuel taxes and reports 
due. 


Oil and gas well servicers’ reports and tax 
due. 


June 25—— 


Carbon black production tax and reports 
due. 


Cement distributors’ tax and reports due. 


Natural gas production tax and reports 
due. 


Oil production tax and reports due. 


Theatre prize and awards tax and reports 
due. 
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June 30—— June 10 


Oil carriers’ and producers’ reports due Beer ‘ 


Property tax (second installment) delin. rep 
quent. ™ ™ 

Carri 
UTAH Use f 
gently June 30 


Gasol 


Mining occupation tax due. 


June 10—— 
Carriers’ reports of use fuel deliveries due 


Liquor licensees’ reports due. June 1( 


Brew 
wit 


June 15—— 


Income (franchise) tax (second install- 
ment) due. 
June 1° 


Use fuel tax and reports due. 
Butte 


June 25—— 


Carriers’ motor fuel deliveries reports due. 


Carri 
Cigar 
Distributors’ and dealers’ motor fuel tax 


and reports due. June 2( 


June 30—— nani 
Alcoholic beverage licenses expire. June 2: 


Cigarette licenses expire. Gaso 


VERMONT 
June 10—— 


Alcoholic beverage tax and reports due. 


June 15—— 


Corporation income tax (second install- 
ment) due. 


Electric light and power company tax 
and reports due. 


Personal income tax (second installment) 
due. 


June 30—— 


Gasoline tax and reports due. 


VIRGINIA 
June 1 
Bank share tax due. 
Corporation income tax due. 


Income tax information returns due from 
individuals. 
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ies due 


install- 


‘ts due. 


install- 


agazine 


June 10 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 


June 20—— 
Carriers’ gasoline tax reports due. 


Use fuel tax and reports due. 


June 30-—— 


Gasoline tax and reports due. 


WASHINGTON 
June 10— 


Brewers’, distillers’, manufacturers’ and 
wineries reports due. 


June 15 
Butter substitute reports and taxes due. 
Carriers’ gasoline tax reports due. 


Cigarette tax reports due. 


June 20-—— 


Use fuel tax and reports due. 


June 25— 


Gasoline tax and reports due. 


WEST VIRGINIA 


June 1 


Property tax (semiannual installment) due. 


June 10—— 


Alcoholic beverage tax and reports due. 


State Tax Calendar 


TVfithianars y= 


Sales tax and reports due. 


June 30—— 


Gasoline tax and reports due. 


WISCONSIN 
June 10—— 


Alcoholic beverage tax reports due. 
Tobacco products tax returns due. 
June 20—— 


Gasoline and diesel fuel tax and reports 
due. 


June 30—— 


Electric cooperative associations’ 
due. 


taxes 


Motor carriers’ permit fees due. 
Privilege dividend tax and returns due. 


Railroad, telegraph, sleeping car and ex- 
press company property taxes due. 


WYOMING 
June 10—— 


Carriers’ gasoline tax reports due. 


June 15—— 
Dealers’ gasoline tax reports due. 
Sales tax and reports due. 
Use tax and reports due. 


Wholesalers’ 
due. 


gasoline tax and reports 


June 20—— 


Motor carriers’ tax and reports due. 
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June 15 


Payment of one-fourth of 1945 estimated 
tax in excess of credits on declarations 
of individuals due March 15. Payment 
of one-third of 1945 estimated tax over 
credits on returns due this date (June 15). 


Payment date of tax withheld at source 
under Code Secs. 143 (tax-free covenant 
bonds) and 144 (nonresident foreign 
corporations) for 1944, as prescribed in 
Code Secs. 143 (c) and 144. 


Corporation income tax and excess profits 
tax returns and individual income tax 
returns due for fiscal year ended March 
31. Forms 1040, 1120 and 1121. 


Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended March 31. Forms 
1040, 1041, 1120, 1120L, 1121, 1120H. 


Entire income tax or first and second 
quarterly installments due under gen- 
eral extension (citizens abroad, etc.) 
for year ended December 31, with in- 
terest at 6% from March 15 on first 
installment. Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for year ended December 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 


Fiduciary income tax return due for fiscal 
year ended March 31. Form 1041. 


Foreign partnership return of income due 
by general extension for year ended 
December 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for year ended December 
31, in case of American Citizens abroad. 
Forms 1040, 1040A. 

Last quarterly income-excess profits tax 
payment due for fiscal year ended June 
30, 1942. Forms 1040, 1041, 1120, 1120H, 
TI2ZOL,. 1721. 

Last quarterly income tax payment due 
on returns of nonresidents for fiscal 
year ended March 31, 1942. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for May. Form 
957. 

Nonresident alien individual income tax 
return due for year ended December 31, 
Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business) for year 
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ended December 31. 
1040N B-a. 
Nonresident foreign corporation incom 


Forms 1040N 


Peer Sana 
















tax return due for year ended Decenf 


ber 31. Form 1120NB. 

Resident foreign corporations, domesti 
corporations with business and _ book 
abroad or principal income from UV, § 
possessions, foreign partnerships, anj 
American citizens residing or travelling 
abroad (except members of armed force 
outside continental United States an/ 
prisoners of war)—returns due for yeu 
ended December 31, by general exter 
sion. Forms 1040, 1065, 1120, 1121. 

Second quarterly income-excess profits tay 
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ima 
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tax iis 
of basi 
he aes 





° Bare pre 
payment due from corporations, estates 


pmuch 





and trusts for year ended December 31f 


Third payment due for fiscal yer ende 
September 30. Forms 1040, 10404 
1041, 1120, 1120H, 1120L, 1121. 

Second quarterly income tax payment du: 
on returns of nonresidents for fiscal year 
ended September 30. Forms 10402, 
1120NB. 


Monthly return of stamp account due fof 


May. Form 838. 


June 30 





Last day of time extension for qualifying 
trusts for calendar year 


employees’ 
1943 and 1944, or for two previous fisca 
years the last of which ends on or be- 
fore June 30, 1945. 


Admissions, dues, and cabaret taxes dug 


for May. Form 729. 

Excise taxes on telegraph and telephone 
services, transportation, and safe deposi! 
boxes due for May. Form 727. 

Excise taxes on lubricating oils, matches 
and gasoline due for May. Form 72% 

Excise taxes on sales due for May. Form 


728. 


Processing taxes on oils due for Mayf 


Form 932. 


Retail dealers’ excise tax and returns duh 


for May on jewelry, etc., furs, toile 
preparations, and luggage, etc. Fort 
728A. 
Sugar (manufactured) tax due for May 
Form 1 (Sugar). 
Tax on bowling alleys, billiard and poo 


rooms, and coin-operated amusement ang 
gaming devices due for May, if liabilitf 


incurred. Form 11B. 


Tax on transportation of property due fo! 


May. Form 727 (Revised). 
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tes ani 
for year 


l extenf - 
tenf of basic records a revenue agent may want 


Bto sec; 


bare prepared at the same time as the return, 
_ estates 


nber 315 


r ended : 
“Precords and personnel often are not to be 


121. 
ofits tay 


10404 


lent due 
cal year 


10408, 


due forp 


r year: 
us fisca 
nh OF be: 


xes due 
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matches 
yrm 726 


. Form 
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s, toilet 
Form 


or May 
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nent and 


liabilit 


due fom 


bGues 


ately available, processed to the form 
ch it will be required. An experienced 
tructor can tell his students what sort 


imi 
in wl 


tax lil 
and if these analyses and schedules 
much grief will be spared when the audit 
is made, perhaps three years later, when 


Knowledge of what records are 
apt to be scrutinized and what angles an 
examiner is likely to explore are things that 
no mere academician can teach; they re- 
quire the services of an experienced taxman 
as instructor. 


located. 


And when this has been taught and as- 


Fsimilated, the student is (for the first time) 
Fin proper position to prepare a tax return. 
alifyingy 


Such a course would appeal not only to 


ithe young student along with his economics 


and chemistry; it would interest any busi- 


ness or professional man who wants to 


+ MAY COVER 


is a legislative year, as are most odd- 
red years. Before 1945 closes, forty- 
ate legislatures will have met, passed 
ne of laws, and adjourned. The new 
vs and amendments to existing law 
primary concern to the taxman, his 

in them taking him beyond the 


Editorial (continued from inside front cover) 


approach taxation scientifically (1. e., prac- 
tically) or who wants to keep his knowledge 
up to date. The potential number of stu- 
dents to be drawn upon is virtually without 
limit. 


A university tax course could go much 
further than realistic grappling with the 
problems of to-day. What about to-mor- 
row’s tax program? By seminars of ad- 
vanced students, by combining the experience 
of practical men who have been through the 
mill with the new ideas of progressive 
thinkers, a realistic program could be en- 
visioned and translated into law. That a 
completely new tax law is needed, no one 
will gainsay. 


Within the memory of living man, a per- 
son could master medicine or the law by his 
own study. The same was once true of 
taxation. 


—Robert S. Holzman 


borders of his own state. The random ex- 
tracts patterned on our cover may serve to 
increase his awareness of current state tax 
legislation. 


The other theme on the cover is pension 
trusts. These come under the jurisdiction 
of Mr. B. J. Harrill, who heads this rela- 
tively new division of the Bureau of Inter- 
nal Revenue. 
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